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Civil Procedure 

Spring 2023 Final Exam 

Professor Isaac Adams 

Question one 

While working at a construction site, Perry fell from a platform he was standing on, injuring his 
back. He filed a lawsuit against his employer, Daniel's Construction, alleging that the platform was 
negligently assembled and sought damages for his injuries. 

During discovery, Perry requested Daniel's Construction to produce the video recordings from the 
on-site surveillance cameras depicting the platform assembly. Daniel's Construction refused, 
claiming that because its counsel is in possession of the footage, it is protected under the work 
product doctrine. Perry filed a motion to sanction Daniel's Construction. Subsequently, Daniel's 
Construction subpoenaed Perry to undergo physical and mental examination, which Perry objected 
to, arguing that it was unnecessary and invasive, and sought a protective order. 

Daniel's Construction filed a motion for summary judgment, arguing that Perry could not prove 
that Daniel's Construction was negligent. 

 

1-     Should Daniel's Construction produce the video recordings? Does the work product doctrine 
protect them? 

2-     How should the court rule on Perry 's motion to sanction Daniel's Construction? 

3-     How should the court rule on Perry 's physical and mental examination protective order? 

4-     How should the court rule on Daniel's Construction's motion for summary judgment? 
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Question Two 

 

In January 2021, Paul and Max vacationed at the Deer Valley resort. On their first day, they rode 
the ski lift together to go up to the top of the mountain. Once they were ten feet above the ground, 
the ski lift sped up and stopped suddenly, causing Paul and Max to fall from their seat to the 
ground. Both Paul and Max were injured.  

The next day, Paul, having a sore back, went to the local town's doctor, Dave. After the 
appointment with Dave, Paul's condition worsened. It was unclear whether Paul's health declined 
due to his skiing injury or Dave's improper treatment. 

In March 2021, Paul filed a lawsuit against Dave to recover the cost of the treatment. Dave 
answered by filing a motion for a judgment as a matter of law, which the court denied. After the 
trial, the jury returned a verdict for Paul. 

In July 2021, Paul's back pain became so unbearable that he filed a second lawsuit against Dave 
to recover for his personal injuries. Dave filed a motion to dismiss, arguing res judicata. The court 
granted the motion. 

In August 2021, Max sued the Deer Valley resort, alleging that the resort was negligent in 
operating the ski lift. The jury returned a verdict for Max, and the resort appealed. 

In September 2021, relying solely on the judgment in Max v. Deer Valley resort, Paul sued Deer 
Valley resort in state court in State C, alleging that the resort was negligent in running the ski lift.  

 

1- Did the court err in denying Dave's motion for judgment as a matter of law? 

2- Did the court err in granting Dave's motion to dismiss based on res judicata? 

3- What effect, if any, does Max v. Deer Valley resort have on Paul's action in State C against 
the Deer Valley resort? 

 

***** 
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Question Three 

 

Samantha and Jason co-own a small jewelry store. In January 2022, Samantha and Jason ordered 
$100,000 worth of jewelry from a jewelry wholesaler to be delivered in October 2022. In May 
2022, Samantha and Jason had a personal conflict, and Jason stopped showing up to the store even 
though he was still a co-owner. 

In August 2022, Jason filed a lawsuit against the wholesaler in state court A, which does not have 
jurisdiction over Samantha. Jason demanded that the court order the wholesaler to cancel the 
jewelry order and issue him a full refund. The wholesaler filed a timely motion to dismiss on the 
ground that Samantha was an indispensable party. The court denied the motion, and the wholesaler 
appealed. However, the court of appeals refused to hear the appeal.  

 

1-     Did the court err in denying the wholesaler's motion to dismiss? 

2-     Did the appeals court err in refusing to hear the appeal? 

 

******    
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Suggested answer for question one 
 
1- Should Daniel's Construction produce the video recordings?  
Yes. Parties may obtain discovery regarding any non-privileged matter relevant to any party's 
claim or defense and proportional to the needs of the case. Further, any party may request 
another party to make available for review and copying documents, electronic copies (ESI), or 
other tangible items or permit entry onto the property. Daniel should have produced the 
recordings. 
 
Does the work product doctrine protect them?  
 
No. General rule: Work product is material prepared in anticipation of litigation and is generally 
only discoverable if 1) there is a substantial need and 2) the requesting party cannot obtain the 
information through other means. The videos were not recorded in anticipation of litigation or 
made following Daniel's counsel's request. 
 
2- How should the court rule on Perry 's motion to sanction Daniel's Construction?  
 
The court should deny the motion. A party seeking sanctions must certify that he tried in good 
faith to work it out with the other party without the court's involvement and that he asked the 
other side to meet and confer. Perry did not do any of that here. 
 
3- How should the court rule on Perry 's physical and mental examination protective order?  
 
The court should grant the protective order for mental examination but deny it for physical 
examination. If the responding party thinks a discovery request subjects it to annoyance, 
embarrassment, undue burden, or expense, he can move for a protective order. A party seeking 
protective order must certify that he tried in good faith to work it out with the other party without 
the court's involvement and that she asked the other side to meet and confer. The court can deny 
the order, limit it, or grant it with limitations. 
 
 Medical exam 
 
When a party's mental or physical condition is in controversy, upon motion and for a good cause 
shown, the court may order that party to submit to a psychological or physical examination. 
Here, Daniel's Construction did not ask the court's permission to examine Perry . A physical or 
mental exam is the only discovery device requiring a court's permission. 
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 - Good cause: The court must find that the moving party cannot obtain the necessary 
information from other sources, e.g., previous examinations of the same condition 
 - In controversy: Where the moving party places another party's condition in issue, the moving 
party must show that the responding party may have a specific condition appropriate to the 
examination requested. Movant can't use Rule 35 to go on a "fishing expedition," hoping to 
discover, through a battery of exams, a relevant condition. 
 
 
 
4- How should the court rule on Daniel's Construction's motion for summary judgment? 
 
 The moving party must show: There is no genuine dispute on a material fact; and that he is 
entitled to judgment as a matter of law. The court, at its discretion, may grant or deny the motion. 
The court should deny the motion because the evidence is not so one-sided that the parties might 
not need a trial. 
 
Suggested answer for question two 
 

1- Did the court err in denying Dave's motion for judgment as a matter of law?  
 

The trial judge can grant this motion after the opposing party has been fully heard with respect to 
an issue and there is no legally sufficient evidentiary basis for a reasonable jury to have found for 
that party concerning that issue, i.e., a reasonable jury would not have a legally sufficient 
evidentiary basis. 
When Dave moved for JMOL, Paul had yet to present its evidence. Assuming that each party had 
discovery, Dave should have moved for summary judgment and not JMOL. 
The court did not err in denying the motion. 
 

2- Did the court err in granting Dave's motion to dismiss based on res judicata?  
 

 A valid and final judgment on the merits of a claim or cause of action precludes reassertion of 
that claim or cause of action in a subsequent action between the same parties or their privies, 
even as to claims that should have been but were not raised in the former case. 
In the first lawsuit, Paul sued Dave to recover for property damage, which is the cost of the 
treatment. In the second lawsuit, Paul sued Dave to recover for personal injuries. Under the 
majority view, Paul's second claim was merged with the first lawsuit. However, under the 
minority view, Paul is asserting different primary rights. 
 

3- What effect, if any, does Max v. Deer Valley resort have on Paul’s action in State C against 
the Deer Valley resort? 

 
Collateral estoppel (CE) precludes the re-litigation of an identical issue in a second lawsuit 
which was actually litigated and necessarily determined in the prior suit. Here, Paul wants to use 
Max v. Deer Valley (case 1) case as a nonmutual offensive issue preclusion provided that case 1 
ended in a valid final judgment on the merits and the issue in case 1 must have been actually 
litigated and necessarily determined. 
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Can Paul, a nonparty to case 1, assert issue preclusion? 
General rule: Mutuality rule: Both the party seeking to assert collateral estoppel and the party 
against whom collateral estoppel is sought were parties to the prior action. 
Exception. PARKLANE HOSIERY v. SHORE allowed offensive nonmutual issue preclusion. A 
nonparty to a prior action is allowed to invoke collateral estoppel against a party to that prior 
action where it is "fair' to that party. 
Factors from Parklane to analyze: 
a. Did the party against whom CE is being asserted have a full and fair opportunity to litigate the 
issue in case 1? 
 b. Did the party against whom CE is being asserted have the incentive to litigate strongly? 
c. No inconsistent finding on this issue. 
d. Could Paul have easily joined or adopted a "wait and see" strategy to protect himself from an 
adverse judgment in case 1? 
e. Was it foreseeable for the party in case 1 that someone in a subsequent suit would use CE 
offensively against the party?   
 
Suggested answer for question three 
 

1- Did the court err in denying the wholesaler's motion to dismiss?  
 

Necessary party: Joinder is proper if: (1) in the person's absence, complete relief cannot be 
accorded; or (2) the person claims an interest relating to the subject matter/disposition without 
the party may (i) impair or impede the person's ability to protect the interest or (ii) leave any 
remaining party subject to a substantial risk of incurring double, multiple, or otherwise 
inconsistent obligations. 
Indispensable party: When a party cannot be joined, the court must determine whether, in equity 
and good conscience, the action should proceed or be dismissed because the absent person is 
indispensable. The court considers these factors: 

1. The extent to which a judgment rendered without the party might prejudice the person or 
other parties. 

2. Whether prejudice can be avoided by appropriately shaping the relief. 
3. Whether adequate relief can be granted without the person. 
4. Whether the plaintiff has an adequate remedy if the action is dismissed. 

Samantha has an interest in the jewelry order, and deciding the case without her would impair 
her ability to protect her interest. Samantha is an indispensable party because she cannot be 
joined because her joinder is not feasible since the court does not have jurisdiction over her. In 
equity and good conscience, the court should have dismissed the lawsuit. 
 

2- Did the appeals court err in refusing to hear the appeal? 
 

The general rule is that interlocutory (non-final) orders are not immediately appealable. The 
reason is to avoid burdening the court of appeals with piecemeal litigations. 
Final judgment rule: A final judgment is one that finally disposes of the case, where nothing 
remains to be done in the suit but to execute the judgment. 
The court has not yet entered a final judgment in the case. Therefore, an interlocutory appeal is 
not allowed. 
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Further, the case does not meet any exceptions to the final judgment rule. 
The court of appeal did not err in refusing to hear the appeal. 
 

 








































