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Question One

Responding to the tragic rise in mass shootings across the United States, the U.S.
Congress funded a Congressional Research Service (CRS) Study to examine any
correlations between the increased shootings and the number of guns in the nation.
The CRS Study concluded that the number of mass shootings, occurring every 52
hours somewhere in the country, statistically correlated directly to number of guns
manufactured, sold and distributed in America, compared with other countries.

The U.S. Senate, accordingly, initiated hearings to study the question in more depth.
The Senate Committee responsible compiled evidence in public hearings conducted
over a period exceeding a year. The record from these hearings conclusively linked
America’s gun deaths to the unique number of guns and availability of guns in the
United States.

Based on this record, Congress passed the Gun Control Act of 2017, which:

i.  Established quotas and limits for the manufacture and production of guns
in the United States;

ii. Established “tariffs” setting minimum prices for purchases and sales of all
guns to the public in the United States;

iii.  Prohibited imports of guns into the United States; and
iv.  Banned all sales of guns in the United States, except through federal
government owned and operated Gun Control Stores, established by

Congress for this purpose in every State and U.S. Territory.

The Gun Control Act does not regulate any person’s right to own any type of gun,
and therefore does not raise any Second Amendment questions.

Is the Gun Control Act a lawful exercise of legislative power under the United
States Constitution?
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Question Two

The new President, frustrated at every turn of domestic policy by the United States
Congress and the United States Courts, found comfort in his self-proclaimed
freedom to conduct the nation’s foreign relations. To that end, the President,
without any Congressional funding to build a physical wall along the Mexico border,
decided he would build an economic wall.

First, the President entered Executive Order 100 rescinding the North American
Free Trade Agreement (NAFTA), a treaty that had established free trade between
the United States, Mexico and Canada.

Second, the President entered Executive Order 200 prohibiting all imports from
Mexico into the United States, and prohibiting all exports from the United States to
Mexico.

Because NAFTA had created a single economic zone for production, distribution and
sale of products throughout North America, nearly every U.S. manufacturer owned
production facilities in Mexico or Canada. The free trade agreement, moreover, had
substantially reduced consumer prices in the United States, due to lower labor costs
in Mexico and lower raw material costs in Canada.

Congress, therefore, experienced immediate, intense outcry from American
businesses, economists and policy advisors resulting from the President’s Executive
Orders. The leaders from both political parties in the U.S. Congress gathered in a
joint press conference in the United States Capitol and uniformly condemned the
President’s actions.

a. Are Executive Orders 100 and 200 a lawful exercise of presidential power
under the United States Constitution?

b. What actions, if any, can Congress take to restore free trade with Mexico?



™ M
C309A FINAL EXAM MCL FALL 2017 PROFESSOR COHEN

Question Three

The Winchester Rifle Company brings a lawsuit in federal court seeking a
declaratory judgment that the Gun Control Act from Question One is
unconstitutional.

U.S. Senator Loco from the State of California brings an action in federal court in her
official capacity as a member of the United States Congress seeking declaratory
judgment that Executive Orders 100 and 200 from Question Two are
unconstitutional.

a. Does the federal court have judicial power to hear the Winchester Rifle
Company lawsuit?

b. Does the federal court have judicial power to hear Senator Loco’s lawsuit?
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ConlLaw
Q1

Articlel I of the US Constitution gives Congress the power to make laws, as long as those
laws are Constitutional. As elected representatives, the individual members of both the
House and the Senate represent the will of the people. Throughout US History, all three
branches have had to wrestle with dilemmas, emesgencies, changes in technology,
cconomic crises, wars, to name a few. When these moments atise, solving the problem
must be measured or balanced against the critical need to respect the structure and limits
of the Constitution which in its turn exists to, the best it's able, to protect individual
liberties. Here, an unprecedented National crisis has atisen - shooting cvery other day and
a half - mass shootings. As Supreme Court Justices have written, no matter how
harrowing the times, the WAY the critical crisis is solved matters. This analysis builds on

that foundation.

Gun Control Act (GCA)
There are 17 enumerated powers granting Congtess the authority to act in these areas, and
to make necessary and proper laws to enforce them under the Necessary and Proper

Clause (NPC).

Commerce Clause (CC)

20of7



1 1
Iixanf % ConLawMCL.-F17

Congress has plenary powers to regulate channels, and things in interstate commerce, and

economic activity that substantially affects Interstate Commerce (I/C). Intrastate activity

that in the aggregate substantially affect IC may also be regulated. Congtess may also

regulate foreign trade.

GCA provision 1 establishes quotas and limits on manufacturing
Under the CC, congress has power to regulate things that move in IC. The SCOTUS
(Supreme Court of the United STates) upheld laws passed by Congtess regulating wages
and working conditions in mines and factories even though the "things" not been made
yet. IN these cases, during the New Deal era, SCOTUS held that manufacturing and ,:ﬁl
mining raw material substantially impacted IC. Here, the GCA limits manufacture and 9% - &(y\
production. The plenary power of Congress to regulate IC does not state that Congress /
has to allow for a booming economy, or has to regulate to make sure that Companies are
profitable, or that there are plenty of things (here, guns), but rather to "regulate.” The
purpose does not have to be economic. Similarly, Congress has passed laws limiting how
much wheat a person can grow (Filburn), even for personal consumption, because too
much wheat destabalized the market. furthermore, if the guns are manufactured in the
US, there would likely be components from at least two states - it is hard to imagine every
single component being manufactured in the state the gun was made in. Therefore, if
Congress can regulate the production of guns under CC
d
Here, the guns may or may not be sold in IC - they likely are b/c the facts state they are W

made, sold and distributed in America. The number of guns there are available in any one

state will e - A challenger may argue that if the US puts minimum
prices on guns, how can the number of guns affect the market - here, however there is no
maximum price - it is in Congress intent to lower the number of guns, and to have the

price be higher - the number of guns will go down, and the market would therefore likely
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drive the price up, something that would support Congresses scheme or goal, which is to \/‘

reduce mass shootings by making guns less available.

Congress made findings that the numbers of guns MANUFACTURED in the US are
directly correlated to the number of mass shooting; therefore there is a nexus between v
selling guns (economic activity) and the purpose for the legislation - to eliminate mass

shootings.

Provision 1.
The "tatrif" sets price on items or things in IC. This is regulation, and discussed above,
Congress can regulate things in IC. By setting the price, Congress can up the price of the
guns, making them harder to get access to, and thereby reducing the number of guns ‘/
SOLD - Congress made findings that the numbers of guns SOLD in the US are directly C/
correlated to the number of mass shooting; therefore there is a nexus between selling ,ﬂ/

guns (economic activity) and the purpose for the legislation.

Provision 11
Congtess, under the CC has power to regulate trade with other nations. Because
Congresses intent is so clear, and there are Congressional Findings that support the
teason for banning the inmport of guns into the US, Congress may prohibit the imports.
Those who do not want the GCA could argue that this will affect foreign relations,
which is the province of the President, and is thereofre intruding on another
branch of Gov't - however, Congtess here is regulating trade - no different that
banning DDT from being imported, or chemicals that have other purposes but are

generally used to make meth.

10th Am. Limitation.
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The 10th Am. states that the powers not granted to the states nor prohibited to the states
in the Constitution are retained by the states and to the people. Becase STates and the
FEderal Gov't are equal sovereigns (although the Federal Gov't is the FIRST among
equals!), zones of pwr, typically called police powers are left to the states to make and
enforce laws for the general welfare, morals, health, and safety of state citizens and
residents and persons in the jurisdiction. For this reason, the rederal gov't cannot compel
a state to regulate or administer a Federal Regulatory Scheme (NY v. US and Printz,
respectively). If the Federal Gov't were coopting the States political process and officials

to implement this scheme, there would be a clear 10th am. violation.

Provision iv. banned all sales of guns except by federal gun stores. This will necessarily
shut down state licensed gun stores. Congress is telling the states that they do not have
permission to regulate the health or safety (as it pertains to gun sales) of the states
citizens. This may be seen as overreaching by the Federal Gov't.  Justice Marshall
discussed the 10th Am. when deciding whether Maryland could tax a Federal Bank.
Marshall reminded the states that they gave up their complete soveringty by ratifying the
Constitution, and that when it comes to a choice between the sovernty of the state of the
federal gov't, the federal gov't wins; However, the Federal Banking System did not make
state banks illegal. This provision is likely an overreach into State's Zone of Authority,
because it takes away all power to sell guns in the states by anyone other than federally

owned stores.

Power to Tax
To raise revenue, Congress may levy taxes. The power to tax 1s HUGLE. The problem
here is that the price setting is called a "tarrif" rather than a tax. While this may seem a

stretch, SCOTUS has found that a penalty can be construed as a tax. In Sebellius, what
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Congress called a penalty (for not purchasing insurance) was construed as and upheld
under Congresses power to tax. Here, this provision may be upheld as a tax. In Sebellius,

people who did not buy insurance will

GCA provision 2 - "tarrifs" could be construed by SCOTUS as a tax; although not paid as
a tax per se directly to the Federal Gov't, the guns will be sold in Federal gun stores, so

the money would get to the Federal Gov't that way!!l (levity).

NPC

The law must be reasonably related to an enumerated power in a way that does not violate
the Constitution. Congtess has passed an Act in order to protect people withing the
United States. Extensive finding have found that guns manufactures, sold, and
distributed in the US correlate to the shootings, and that the number of guns
CONCLUSIVELY and their AVAILABILITY are linked to the Shootings.
Congress therelfore has an adequate record, and the provisions fo the act have a
nexus with the purpose of the legislation and the nexus is reasonable b/c it
regulates the manufacture, sales, number (import) and distribution of the guns.
Furthermore, banning import of guns meets this purpose, and is necessary and

property under the Commerce Clause, Tax Clause, and to protect.

The GCA 1, 11, and 1ii are likley Constitutional, while 1v would be limited by the 10th Am.
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END OF EXAM
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The authority for judicial review is vested in Article 3 of the U.S. Constitution which gives

3)

the Judicial Branch the power to hear all cases and controversies. Additionally, Marbury
e erten.

v. Madison states that the Constitution is the law, and it is the province and duty of the

judiciary to declare what the law is. This gives the Judicial Branch the power to hear

{/federal cases and controversies. The Article 6 Supremacy Clause which states that Federal

A" Law is Supreme over State Law gives the Judicial Branch the power to hear state cases
L]

and controversies. Congress cannot limit or expand the jurisdiction of the Supreme

Court but can tell the lower courts what to decide, but not how to decide.

In order for a federal court to hear a lawsuit, 5 Justiciability Doctrines must be met.

These Doctrines include standing, tipeness, mootness, prohibition against advisory
-ﬂ—-—-—'_‘ i ————r—— — -

opinions, and prohibition against political questions. In order to have standing the

plaintiff must have an injury that is personal, concrete and palpable and at least immediate

and imminent. Additionally, the injury must be fairly traceable to the defendant's conduct

and not too attenuated (causation). Finally, the injury must be redressablg by the court or

an outcome in the litigants favor must be likely to resolve the issue. 3rd party standing is
generally not allowed unless there is a special relationship between the plaintiff and their
representative or the plaintiff is unable/incapable of assert their own rights. In order for

the court to hear the case it must be ripe for adjudication - this prevents premature

litigation. If the plaintiff has not yct’bccn injured yet the court will consider the hardship

on the party(s) if they were not to go through with the case and the fitness for review

——

(does the court have all the evidence needed to decide the case). The case must also not

be moot - in other words, a live controversy must be present at all stages of the litigation.
E——

If the case has been resolved the court will dismiss the case as moot. However, the court

may hear the case if the injury is of such short duration that it escapes review, the

defendant has voluntarily stopped the conduct but could continue at any time, or if the

named rcpxesentative's claim in a class action has been resolved and the other class action

20f6
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plaintiff's haven't been and they would like to continue. The court will not hear political

questions which are questions committed to another branch of government or questions
that are inherently incapable of judicial resolution. Finally, the court will not do advisory

opintons because they are generally not tipe for consideration.

a. Winchester Rifle Company Lawsuit
Justiciability Doctrines (see supra)

Standing: Here, the injury Winchester Rifle Company (Winchester) is complaining of is
the detrimental impact that the Gun Control Act (GCA) will have on their manufacture,
production, and sale of guns. If the law is enacted, Winchester will likely be limited in the
amount of guns they manufacture and produce since they are a major gun manufacturer
and Congress' limitations will likely only be affecting the major gun manufacturers.
Additionally, restrictions on sales of the guns may make it harder for Winchester to
market their guns to the public. These are legitimate economic injuries that Winchester
may suffer and they do seem to be immediate/imminent since the GCA was passed in
2017, meaning it will likely go into effect January 1, 2018 which is less than a2 month away
- this is considered immediate/imminent. The injury is easily traceable to Congress since
Congtess passed the law and the entire public (including Winchester and the Court)
would be aware of this. The issue would be redressable by the court since the court has
the power to review the constitutionality of the other branches of government through
Marbury v. Madison. Winchester therefore has standing however it must be determined if
they have 3rd party standing. Here, Winchester will have standing as long as their CEOs
have a personal injury. Here, the loss of sales will likely injure the CEOs of Winchester
since their salary is directly related to the annual sales of the company. Winchester
therefore has standing,

Ripeness: Here, Winchester is secking a declaratory judgment, meaning they have not
been injured yet and are secking the judiciary to declare the law unconstitutional before it

goes into effect. Normally, this is not considered ripe, however considering the hardship

3of6



1D _
Fxam Name: Conl.awMClI.-1117

-

on the parties and the fitness for review, it may be ripe for judicial consideration. If the
court does not hear the case, Winchester will either abide by the law and suffer the
detrimental economic outcome to their business or they will break the law and have to
challenge it. In either case, Winchester will suffer economic hardship to some extent, if
they abide by the law, they will likely lose business/money, and if they break it there will
J likely be penalties. In either case, Winchester will undergo some hardship and the courts
Mo not like people or entities breaking the law for any reason. However, since the law has
gone into effect yet, it is mere conjecture as to how exactly Winchester will be harmed
and to what extent. This makes the fitness for review somewhat hazy. However, since
Winchester is only seeking a declaratory judgment and not damages, the court will likely
find the case fit for review and therefore ripe.
Mootness: Here, Winchester is seeking a declaratory judgment and has not been harmed
Vyet so the case hasn't been and cannot be resolved. The case is therefore, not moot.
Political Questions: This is not a political question since it is the province and the duty of
the judicial branch to interpret the law and review actions of the other branches of
%overnment and that is exactly what the federal court is being asked to do here. Itis
therefore capable of judicial resolution by the federal courts.
C{ Advisory Opinions: Declaratory Judgments are similar to advisory opinions and although

he federal court cannot hear advisory opinions they can make declaratory judgments such

as this for organizations.

Conclusion: The federal court has the judicial power to hear the Winchester lawsuit.

b. Senator Loco's Lawsuit

Justiciability Doctrines (see supra)
Standing: Here, Senator Loco has no personal, concrete, palpable injury because the
injury suffered would be higher prices, higher labor costs, and higher raw materials
costs which would be suffered by the whole country. She is essentially bringing the case

as a citizen which is not allowed, however, since she is bringing suit in her capacity as a

40f6
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member of the U.S. Congress she may have standing if the injury is still traceable to
defendant and capable of being redressed. In this case, the injury would be clearly
traceable to the President since he issued the Executive Orders and the court could
redress it because it has the power to review the decisions of other branches of the
government through Marbury v. Madison. Senator Loco has standing in her official
capacity but possibly also as someone asserting rights of someone else not capable of
asserting their own rights (U.S. citizens could not have standing in this case but are indeed
injured).
Ripeness: Here, no injury has yet occurred and it may not be awhile undl the U.S. feels the
effects of Executive Orders. However, if the court does not address the issue, the U.S.
would suffer economically with higher prices, higher labor costs, and higher raw materials
costs. This is a great hardship on the nation. The court has the evidence needed before it
to go through with the case (they know the effect of not having the NAFTA treaty
because at one point it didn't exist) so the case would likely be considered ripe for
consideration by the federal court because they would have an idea of the harm suffered
by the nation if the EOs were to remain in effect.
Mootness: Here, the issue has not yet been resolved so the case will not be dismissed as
moot.
ﬁ’ W: Here, the case will likely fail because it is a political question since
/ Congtess has the power to revoke Executive Orders and would not need to go through
> ﬂ/ éﬂ) “the coutt to do this. In other words, the power to revoke the Executive Orders is already
au/fl W€ vested in Congress so the court will likely dismiss the case on this point because Congress
wré ‘3 is supposed to revoke Executive Orders.
i 76 Advisory Opinion: (see supra)

onclusion: This case does not satisfy the justiciability doctrines since it is a_political
q

uestion assigned to another branch of government. The federal court will likely dismiss

the case and allow Congtess to revoke the EOs.
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END OF EXAM
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