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INSTEUCTIONMS:
There are three (3] questions in this examination.

You will be given three [(3) hours to complete the examination.



MIDTERM EXAMINATION FALL 2019 EVIDENCE

QUESTION #1

Payne was injured in a slip and fall accident at the Dreamer Resort when he dove off a
diving board into the swimming pool. He struck his head on the bottom of the pool, rendering
him uneonscious. Prior to the dive, Payne had put on on a pair of agua shoes (swim shoes) for
stahility in the preparation for the dive.

Larry Lifeguard rescued Payne and Manager Max called for medical assistance. Once
the ambulance arrived, Payne had regzined consciousness and declined medical help.

Payne brings a cause of action against Dreamer Resort, contending the resort was
negligent in permitting food to be served in the pool area. Further, Payne alleged he slipped

and fell on ketchup that was on the diving board. This caused Payne to slip on the ketchup and
not make a proper dive.

One month after Payne's accidant, the Dreamer Resort removed the diving board from
the pool area and posted “No Food® signs in the pool area. However, the Dreamer Resort

denies liability stating that the Food Court had a lease on the pool area and is solely responsible
for the accident, not the resort.

Assume the following eccurrad in @ jury trizl in a California state court. Discuss all
evidentiary issues and arguments that would likely arise in each section below. Assume proper
objections were made,

Answer according to California Law,

1, During Payne's case-in -chief, he testified that he placed aqua sho2s on for stability. Also,
that he received a properly authenticated letter from Manager Max of Dreamer Resort offering
him 575,000 to resclve the lawsuit. He declined the offer.

2. Next, Larry Lifeguard testified that months before Payne’s accident, he observed six people
slip and fall on a food items on the diving board. He filled out accident forms and gave them to
Manager Max, of the Dreamer Resort.

3. Over objection, Payne introduces into evidence a properly authenticated Dreamer Resort
premises liability coverage policy. The policy includes coverage of the pool area, the diving
board area, the Food Court and the surrounding area.

4. Then, Payne introduces a properly authenticated pald invoice from Manager Max from

Dreamer Resort. The paid invoice was for the diving board removal in the pool area. The invoice
was for services rendered one month after Payne's fall.



MIDTERM EXAPINATION FALL 2019 EVIDENCE

QUESTION #2

Mike is federally prosecuted for rabbery and money laundering. Mike is the founder
and CEO of the non-prafit “Robbin’ Hood" foundation. Prosecutars allege Mike created the
Robbin’ Hood foundation in January 2018 as a vehicle te launder money he obtained from
robbing banks. Mike is alleged to have committed two bank robberies —one on July 1, 2018
and one on September 1, 2018. During each robbery, the person who robbed the bank wore a
robin hood costume and a mask.

Assume the following occurred in the jury trial of Mike, Discuss all the evidentiary issues
and arguments that would likely arise in each section below, including objections, if any, and
the likely trial court ruling on the admissibility of the evidence, Apply the Federal Rules of
Evidence,

1. In her case in chief, the Prosecutor seeks to introduce evidence that in February 2018
Mike was arrested for stealing a Robin Heod costume and a Mask from a costume store.

2. Mext, the Prosacutor calls Betty, Betty was outside the bank on September 1, 2018
when she saw a man in a Robin Hood costume and mask run out of the bank with a bag
of money. She saw the man’s face when he took off his mask while running away. A
week later, a police officer came to her house and showed her a phote lineup. She
identified the robber but testifies at trial that she cannot remember the man she
ldentified in the lineup. The prosecutor then calls the police officer and represents that
the officer will testify that when he showed Betty the photo lineup, she pointed to
Mike's photo and said, “That's the bank robber.” The defense objects to the paolice
officer's proposed testimony.

3. Next, the Prosecutor calls Investigator Ramirez. Ramirez spoke to Ed, the Chief Financial
Officer for Robbin’ Hood Foundation. Ed told Ramirez that on July 2, 2018 and
September 2, 2018 {one day after each of the bank robberies occurred), Mike brought
Ed a duffle bag full of money and instructed Ed to deposit the funds into various
different foundation accounts. Ed asked Mike where the money came from. Mike said,
"I rabbed a bank”. Ed thought Mike was joking and deposited the money as Mike
requested. Ed was subpoenaed by the prosecution to testify at Mike's trial. However,
at the time of trial, despite the diligent efforts of police, Mike cannot be located. The
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2 continued...

prosecutor establishes that 2 550,000 payment was made to Fd from the Robbin' Hood
foundation a week prior to Ed's scheduled testimany in this trial. The Prosecutor secks
to introduce:

a, A properly authenticated text message from Mike's phone to Ed's phone that
says: "l hope you take a well-deserved, very long vacation,” and
b. Ed’s statements to Investigator Ramirez.

. Next, the Presecutor calls Mary, Mike's former secretary. Mary saw Mike bring a duffle
bag full of money into Ed's office on July 2, 2018, Mary jokingly said to Mike, “whare did
you get all that money? Did you rob a bank?®™ Mike responded with a smile and 2 nod.



MIDTERM EXAMINATION FALL 2019 EVIDENCE

QUESTION #3

Danielle is 36 years old, has no meadical training whatsoever, and opened a
doctor's office at the beginning of 2019. She pretended she was a physician. She
advertised locally as a family practice doctor, Several families took advantage of her
extremely low rates and group discounts. In order to keep up appearances, Danielle gave
injections, gave physicals, and even drew her patients” blood, providing made-up blood
test results. Toward the end of the summer, Danielle advertised that she offered
discounts for physicals for high school athletes. A number of local parents took advantage
af the discount and brought their high school students for physicals.

During this time, Danielle used the intimate environment created by the physical
to make overtures to the male high school students. She had sex with several of her male
patients, inciuding two thirteen year olds and one fifteen year ald. One night, the police
were called to Danielle’s house regarding a domestic disturbance. When police arrived,
they found Danielle's hushand suffering severe injuries from where Daniglle, according to
her huszband, had beaten him with a tire iron about his head and shoulders. The
subsequent investigation brought to light all of Danielle’s illegal activities in her alleged
illegal practice of medicine.

Danielle was charged with practicing medicine without a license, battery on the

theory that each injection, physical exam, and blood draw constituted a battery, sexual
miolestation of several minors, and spousal abuse.

Several months prior to trial, the prosecution informed Danielle’s attorney that
they intended to introduce the following evidence at trial:

1) A 2015 conviction for spousal battery in which the arresting officer responded
and found Danielle’s husband suffering from a minor stab wound, Danielle
pleaded no-contest and was found guilty.

2] A 2012 conviction for fraud and forging a prescription in which Danielle had
posed as a nurse practitioner under the pseudonym “Dane,” and wrote opiate
prescriptions to anyone who paid her to do so. She pleaded not guilty but was
found guilty by a jury.

3) Testimony from a former high scheol student, Will. In 2008, Will, who has the
mental development of a six year old, was in a special education class where
Danielle was a teacher’s aid. Will's mom noticed Will drawing sexual positions
and whean she asked Will about it, he said he had sex with Danielle. Police
arrested Danielle, but the District Attorney declined to prosecute.

Please analyze the admissibility of each item of evidence under both the Federal
Rules of Evidence and California Rules of Evidence. Do not discuss use as witness
impeachment.
5



EVIDENCE-FALL 2015-QUESTION #1 ANSWER OUTLINE PAYNE - 5.LIZARDO

PLEASE NOTE: Student answers may argue different outcomes but should determine the issues.
This Payne essay concerns Special Relevancy ssues and Public Policy Exclusions as per CEC. The
students should know CEC 352 and 250, but specifically listing code sections numbers is not
reguired.

Alza, Authentication is not intended as an issue becausa that Is covered next semester. This is
the reason the call of the question may state “properly authenticated.”

1. THE DREAMER RESORT LETTER: OFFER OF 575,000 to Payne
Logical Relevancy/CEC 250 Tendency Test
As per CEC 350, only relevant evidence is admissible

Evidence is logically relevant of there is a tendency to prove or disprove any disputed fact that is
of consequence in the determination of the cause of action.

Te promote the policy of encouraging settlements in civil cases, CEC 1152 prevents the use of
settlement offers or negotiations to prove liability in a negligence claim.

The offer by Dreamer Resort of 575,000 to Payne may be considered a settlement offer and has
a tendency |s to establish that the resort was negligent In not removing the diving board from
the pool premises. The letter is highly relevant to establish fault or negligence of the Dreamer
Resort.

Legal Relevancy/Balancing Test CEC352

The trial court has the discretion under CEC 352 to exclude evidence if the probative value is
substantially outweighed by the danger of unfair prejudice. Here, the danger of unfair prejudice
exists because the jury may equate the $75, 000 offer to Payne as a signal that the resort is liable.

Special Relevancy

The offer by Dreamer Resort by Manager Max is likely an offer to compromise or settle the
negligence lawsuit. The general rule is that settlement offers, offers to compromise or
negotiations are inadmissible for the purpose of proving the validity of a claim or an amount of a
disputed cliaim, Also, any statements made during the settlement negotiations are excluded as
against public policy. The public policy is to have litigants settle cases and not be in fear of
discussions or letters to be disclose to the jury.

Here, the letter offer by Dreamer Resort by Max was for 575,000 in settlement of Payne's
negligence claim. There is a reasonable inference that Max is an authorized person to deal with



the resort’s issues. The fact Payne rejected the claim and the offer should be inadmizsible asitis
against public policy.

Payne's testimony about the letter would be deemed Inadmissibie.

PAYNE'S COMPETENCY A5 A WITNESS

Competency — for a witness to be competent to testify, under CEC it states that all people are
qualified unless there is a disgualification due to: percepticn, memory, or the witness does not
undarstand the "truth” or cannot communicate. In short, witnesses must have capacity to
observe, recollect, communicate and affirm to be truthful.

Here, aithough Payne was initially unconsclous, It does not appear this injury affected his
memory. His testimony is relevant because he is a percipient witness and Is the plaintiff in this
civil negligence cause of action. His testimony is based on personal knowledge of the diving fall.

Lay opinion must be based on rationally based perceptions. The fact that Payne put on aqua
shoes or swimmer shoes was because he was aware of the diving board associated conditions
will be admissible,

Comparative Negligence — some students may argue that Payne was partially at fault. This is not
a required issue, but it is acceptable. Damages could be offset or mitigated,

2. LARRY LIFEGUARD 'S TESTIMONY
Logical Relevancy- defined above.

Larry's testimony as a percipient witness has a tendency to establish that Payne was mjured by
an diving board with ketchup on it. fraudulent claims or that he is comparatively negligent by not
peing diligent in his diving form.  The resort may argue that Payne was careless by not
investigating the diving board beforehand. The resort may be able to make an offer af proof that
it was the ketchup from the Food Court, not the resort that caused Payne to slip and fall off the
diving board.

Legal Relevancy- CEC 352 defined above.

The trial court has discretion to weigh the probative value of the 2018 prior insurance claim
against unfair prejudice.

See Special Relevancy below,
Similar Happenings: Six Claims and Prior Clzim by Payne

5ix Prior Claims: Notice of Dangerous Diving Board



In general, similar happenings are when a business has had numerous other claims for a similar
accident, fall, etc. The fact of other six accidents may establish the business has notice or
knowledge of a dangerous situation, the diving board, and did nothing to prevent any future
injuries. Thus, these similar claims could help establish the business breach a duty of ¢

3. THE DREAMER RESORT PREMISES LIABILITY INSURANCE POLICY
As per CEC 350, only relevant evidence is admissible.

Logical Relevancef CEC 250 Tendency Test- svidence is logically relevant if there is a tendency
to prove or disprove any disputed fact that is of consequence in the determination of the action,

Here, the Insurance policy has a tendency to establish that the Dreamer Resort does in fact own
or cantrol the pool premises. Part of a negligence claim includes duty, breach of a duty, causation
a2nd damages. Therefore, the policy may assist in proving the control of the pool area. . Since the
Insurance policy has a tendency to establish a duty, it may be significant in the disputed claim.

e below under Special Relevancy, where some relevant evidence has limitations.

Legal Relevance/Balancing Test CEC 352- the trial court has discretion under CEC 352 to exclude
evidence if the probative value is substantially outweighed by the danger of unfair prejudice. It
does not seem likely that the premises liability insurance policy would confuse, mislead or be a
substantial danger of undue prejudice or a waste of time for a jury.

Special Relevance-Relevant Policy Exclusions

The general rule is that an insurance pelicy cannot be admissible to establish neghgence.
However, there is an exception where a party is denying "ownership or control” over the
premises,

Here, Dreamer Resort, a party, is denying that the business has any dealings with the
maintenance of the pool area and diving board. To prove otherwise, the policy will be admitted
in since the premises maintenance is disputed. The Resort is "blame shifting” to the Food Court.
Which leased the area. The premises liability policy is highly relevant because it tends to establish
that Dreamer Resort is in fact doing business and since the business is denying liability, the palicy
may help establish "ownership or control” of the pool area.

However, the Dreamer Resort may argue that It is not the owner or manager of the pool area
and poal area is the responsibility of the Food Court company. This is 8 weak argumeant because
a business does not insure premises where it has no business interast.

The liability coverage palicy is admissible to show that in fact, Dreamer Resort did "own an/or
centrel” the premises where Payne slipped and fell off the diving board. Most likely, the diving
board and pool area where Payne fell will fall under “premises.”



LIMITING INSTRUCTION/ LIMITED ADMISSIBLITY- a limiting instruction is one where the court
may restrict the proper scope of the evidence. In the admission of the fability poficy, the jury
may be instructed to consider the policy for the purpose that there is insurance on Dreamer
Resort premises, but the policy does not establish negligence.

Thus, the policy s admissible to prove that the resort had "ownership or control” over the pool
area, but not that the resort was negligent.

4. SUBSEQUENT REMEDIAL MEASURES: INVOICE
Logical Relevancy- defined above.

The paid invoice has a tendency to establish Dreamer Resort knew of the diving board problem
and did nothing to repair or fix the problem until after Payne's fall. Also, the subsequent remadial
measure effort to minimize the dangerous conditions indicates that the Draamer Resort, not tha
Food Court, controfled the premises. Also, the fact that the resort paid for the diving board
removal and posted signs has a tendency to establish that the business had a duty to maintain
the pool area and diving board and breached its duty.

See Special Relevancy below.
Legal Relevancy- CEC 352 defined above

The trial court has discretion to weigh the probative value of the invoice against the unfair
prejudicial harm it may cause the inn.

See Special Relevancy below,
Speclal Relevancy- Subsegquent Remedial Measures

In general, evidence of safety measures or repairs after an accident are inadmissible to prove
negligence. This is due to public policy concerns as landiords, owners of managers should fix a
problem. Taking action to fix prevent future harm is good public policy. Remedial measure taken
before an accident da not implicate policy concerns.

Here, the paid invoice is after Payne’s fall in the pool area of the Dreamer Resort. The invoice is
for the removal of the diving board, The fact the resort removed the diving board and posted no
food signs may show that there was an dangerous problem in the pocl area because a service
was hired to remove the diving board. However, the inveice will not be allowed in as evidence of
fault as that is against public policy.

In the alternative, if the invoice Is used to establish the Dreamer Resort, because the business
paid for the removal of the diving board, the court could allow the Invoice in for the limited
purpase of establishing ownership or contrel.



Fvidence-AnswerOutling-£ 1 8- 0Davenport-MCL&SLO

Mile is federally prosecuted for robbery and money laundering. Mike is the founder and
CEOQ of the non-profit “Robbin’ Hood"” foundation. Prosecutors allege Mike created the Robbin
Hood foundation in January 2018 as a vehicle to launder money he obtained from robbing banks.
Mike is alleged to have committed two bank robberies - one on July 1, 2018 and one on
September 1, 2018, During each robbery, the person who robbed the bank wore a robin hood
costume and a mask.

Assume the following peeurred in the jury trial of Mike, Discuss all the evidentiary issues
and arguments that would likely arise in each section below, including objections, if any, and the
likely trial court ruling on the admissibility of the evidence. Apply the Federal Rules of
Evidence,

1. In her case in chief, the Prosecutor seeks to introduce evidence that in Febroary 2018
Mike was arrested for stealing & Robin Hood costume snd a Mask from a costume store.

Prior Bad Act Evidence that is Independently Relevant:

Evidence of other crimes or misconduet 15 admissible if thess acts are relevant to prove some
issue other than the defendant’s character or disposition to commit the crimes charged. Such
crimes or acts may be admissible for other purposes (such as to show motive, opportunity, intent,
preparation, plan, knowledge, identity, absence of mistake, ect.) whenever those issues are
relevant in either a civil or cnminal case. (FRE 404(h))

Evidence that Mike was arrested for stealing a Robbin Hood costume and mask would be
relevant to show a plan/preparation to commit the bank robberies. [t could also be relevant in
establishing Mike as the bank robber if it could be established that the costume and mask Mike
stole is the zgame costume and mask used in the bank robberies.

403 Analysis:

Mike will argue that the probative value of the evidence is substantially outweighed by the risk
of unfair prejudice of allowing the prior arrest for theft. Although there is a risk that the jury
could use the arrest for the theft of the costumes for & propensity theory, the probative value of
the evidence is strong and a court would allow it to come in.

2. Next, the Prosecutor calls Betty. Betty was outside the bank on September 1, 2018 when
she saw a man in a Robin Hood costume and mask run out of the bank with a bag of
money., She saw the man®s face when he took off his mask while running away, A weeck
later, a police officer came 10 her house and showed her a photo lineup. She identified the
rohber but testifies at trial that she cannot remember the man she identified in the lineup.
The prosecutor then calls the police officer and represents that the officer will testify that



when he showed Betty the photo lineup, she pointed to Mike’s photo and said, “That's
the bank robber.™ The defense ohjects to the police officer’s proposed testimony.

Relevanee: The police officer’s testimony is relevant because it connects Mark to the bank
robbery.

Prior Identification

1. The declarant testifies and is subject to cross examination about the statement, and
2. The declaram identifies a person as someone the declaram perceived earlies

Linder the Federal Rules, a prior statement of identification that meets these requirements 1s not
considered hearsay. Betty made the prior identification a week after the robbery. Betty was on
the witness stand and subject 1o cross examination. Although Betty has no present recollection
of the man she identified, she does verify that she made a prior identification of the robber.
Thus, the statement of identification is admissible.

3. Next, the Prosecutor calls Investigator Ramirez. Ramirez spoke 10 Ed, the Chief
Financial Officer for Robbin® Hood Foundation. Ed told Ramirez that on July 2, 2018
and September 2, 2018 (one day afier each of the bank robberies occurred), Mike brought
Ed 2 duffle bag full of money and instructed Ed to deposit the funds into various different
foundation accounts. Ed asked Mike where the money came from. Mike said, “l robbed
a bank™ Ed thought Mike was joking and deposited the money as Mike requested. Ed
was subpoenaed by the prosecution to testify at Mike's trial. However, at the time of
trial, despite the diligent efforts of police, Mike cannot be located. The prosecutor
establishes that a $30.000 payment was made to Ed from the Robbin® Hood foundation a
week prior to Ed's scheduled testiimony in this trial. The Prosecutor seeks 10 introduce:

a. A properly aothenticated text message from Mike's phone (o Ed's phone that
says: “1 hope you take a well-deserved, very long vacation.” and
b. Ed's statements to Investigator Ramirez.

Text Message:

This statement is being offered to show that Mike procured the unavailability of Ed so that he
would not testify against him at trial. It is an out of court statement, being offered for the truth
af the matter asserted.

Statement of a Party Opponent: The text message was made by Mike, who 15 a party opponent
of the Prosecution, Thus, it would be admissible as an exception to the hearsay definition.



Paolice Officer’s Testimony:

The police officer seeks to testify to the ow of court staiements made by Ed. The statcments are
being offered for their ruth — that Mike brought a duffle bag full of money and instrcted Ed to
deposit them imo different accounts,

There is & hearsay-within hearsay issue as well. Ed, in his statement to police relates a statement
Mike made 1o Ed.

Forfeiture by wrongdoing

The staterments of a person who is unavailable as a witness is admissible when offered against &
party who engaged in or acquissced in wrongdoing that intentionally procured the declarant’s
unavailability. (FRE 804(B)6)) A party forfeits his right to object on hearsay grounds to the
admission of an unavailable witness” statements when the party®s deliberate wrongdoing
procured the unavailability of the witness,

Mike's statement to Ed would qualify as an exceplion to the hearsay definition as & statement of
a party opponent.

Mot Former Testimony:

There is no indication that BEd every previously testified at a hearing under oath against Mike or
that Mike ever had a chance 1o cross examine, so the statement would not fall under this
exception.

Confrontation Clause:

A defendant who procures the absence of a witness forfeits the defendant’s confromation clause
rights as to that witness, so there would not be 2 confrontation clause 1ssue.

4, MNext. the Prosecutor calls Mary, Mike's former secretary, Mary saw Mike bring a duffle
bag full of money into Ed"s office on July 2, 2018, Mary jokingly said to Mike, “where
did vou get all that money? Did you rob a bank™” Mike responded with & smile and a
nod,

Relevance: The relevance of the dulfle bag full of money is that it has some tendency to support
the aliegation that Mike robbed the bank, He had a duffle bag full of money the day after the

robbery.

The statement Mary made to Mike and his response is potentially relevant o show that Mike in
fact robbed the hank.



Mary can testify to what she observed as she has personal knowledge that Mike came into Ed’s
office with a bag of Money.

Hearsay:

Implied adoptive admission

1.

2

The declarant made the statement in the party’s presence

. The party heard and understood the statement (Note: The declarant’s statement is

thus offered for a non-hearsay purpose — to show its effect on the state of mind of the
party }

The party had an opportunity 1o deny the statement
The party either remained silent or made an evasive or équivocal reply.

Under similar circumstances, a reasonable innecent person would have immediately
denied the accusation.

NOTE: the final element presents a mixed guestion of law and fact. For this reason,
the judge resolves the issue of whether an innocen! person would have immediately
denied the accusation. (See FRE 1 0d(a)).

Mary made a statement to Mike asking him, "where did you get &l that money” Did vou rab a
bank?" Mike responded to that statement with a smile and a nod, so it appears that he heard the
staternent and had an opportunity to deny it. The smile and nod are an equivocal reply. The
issue here is whether a reasonable innocent person would have immediately denied the
allegation. Mary was joking when she asked Mike if he robbed 2 bank. Thus, Mike could have
no taken her statement seriously and thus, not have felt it was necessary to deny the allegation.

The siudents can argue it either way as long as they identify the issues.



EVIDENCE -ANSWER OUTLINE
MIDTERM EXAMINATION-FALL 2019 -

OQUESTION £3

1) Item 1
a, Relevance:
i. Conclusion: itis relevant
b. Character evidence:;
i, Rule against propensity
it. MIMIC/MIAMI COP exceptions
1. More likely exceptions are intent, motive, absence of mistaks
2. Mot enough information to know whether they will apply.
lii. Statutory exceptioninCA—1109
1. Notice reguirement met
2. Net outside 10 year window
3. FRE doesn‘t have DV statute [must use MIMIC)
v, Conclusion: will likely be admitted under CA
v. Conclusion: more likely to be excluded under FRE
¢ 403/352:
i. Exclusion:
1. Impermissibie inferences of propensity
i, Admission:
1. Mot remate in time
2. Under CA — 1109 contemplates admission for policy reasons
2. Limiting instruction as to how it can be used
i, Conclusion: will like be admitted in CA
iv. Conclusion: mare likely to be excluded under FRE
2] em2
a. Relevance
I. Conclusion: it is relevant
b, Character evidence:
i. Rule against propensity
i, MINIC/MIAMI COP exceptions
1. Maost likely theories are Common scheme, intent, Motive
iii. Conclusion: admissibility likely depends on 403/352 analysis
c. 403/352:
|. Exclusion;
1. Impermissible inferences of propensity
somawhat remote in time (7 years oid)
Confusing of issues due to similarity
Confusing of issues due to pseudonym
Mo MIMIC use particularly effective

N



il Admission:
1. Limiting instruction as to how it can be used
iii. Conclusion: likely be admitted to prove

3] Hem 3
i, Relevance
i. Conclusion: it is relevant
b. Character evidence:
i. Rule against propensity
il MIMIC/MIAMI COP exceptions
1. Mostlikely theories are commaon scheme, intent, motive
iii, Statutory Exceptions:
1. Federal, FRE414
a. Motice reguirement met
b. FRE 414 "Child molestation” only includes victims under
14, which does not apply to one of the victims in the
current case. May only be admissible as to the 13-year-oid
yictims.
2. CA1108
a. MNotice reqguirement met
b. Broader, applies to sex offenses including child molest
c. Notime limit on age of evidence
c. 403/352:
i, Exclusion:
impermissible infarences of propensity
Remoie in time
Mo conviction
Confusion of the issues
Mental development of witnass adds emotional elemant that
does not add to probative value
ii. Admisslon:
1. Limiting instruction as to how it can be used
2. Statutory exemption(s) contemplates admission for policy
Feasans.
3. Ary MIMIC/MIAMI COP exceptions beyond statutory exceptions
iil. Conclusion: will like be admitted in CA
iv. Conclusion: will likely be admitted under FRE
d. Competence of witness
i. Ability to perceive and recollect
il. Was able to draw and tell his mother about sex suggests ability to testify;
not age-determinative
iii. Conclusion: ikely competent with proper voir dire

S o
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Hese, Payoe iz offering direct testimonisl evidence stace he s testifinng based on his
scres] kapwisdee and is giving the sthteinent under osth

Belevagce

Relsvent evigence 18 definec a5 evidentge that has any tendency 1o make & matenal face
[fact in conzequence] mose of less likely, Evidence is matedal iF is selares to any of the
substantive ligal lnsuey in the case or hae 3 celadonship o the weight or cesdibiisy of the

evidense,

Relevant evidence 13 generally admizsible as long as another provisich doeen't exclude it
and the judge believes 1 Is sufficient to suppert & jury finding

Relevant evidenee miay be excluded if i probative vilue is substantally autweighed by
the danger of one or more of the foliowing Unfer feejudice, Mistaking the issues,
Misleading the jury, Undue delay, Wasung tme OR. needlessly presenting supplemenial
aviaence.

Here, Payoe's sestimony is ltkely offered to prove that his fall was more [eely 1o bave
oooumed due to the keichup on the diving bosd than the reason of lack of stability. As s
zesult, it & [ihely o be decmed relevent. Tris likely to be found thar irs probative vahue is
nof euhstantaliv surweighed by any of the specified dangers explained above
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Properiy authentizatsd letet Som Mangses

Relevance (rule discugsed above)

Here, the =toer fom the manuger 1 Hleely w he offered 0 nrove thar the resore wes bable
foe the fall sinee they offered §75,000 to resclve the lawsuie Tt is not likely the probarive
walie will be substannally ourweighed by one ar more of the following: Unfsir premdice,
Mistalang the issues, Misieading the jury, Undue delsy, Wasting tme OR needlessly
preseatiog supplemenial evidence

Cfer to compromise

Dhue 1o solicy ressens, offers o compromse 2e= inadmissible w prove the validiy of the
clarn or the validity of the amount in controversy, A3 & tesult, 1t will not be admissible 1o
prove the resort’s negligence, However if it 15 being offered 10 prove someching other
than the vabdiry of the daim or the validiey of the smount o may be admissible, bur there
aze no facts to support thas. As 1 esule, it is likely 10 be deemed inadmissible,

Competency of 2 witness - under the CEC, any person is competent &0 be & witness
cnless ctherwise stated in the CEC (such 2 profoundly mentally handicapped or
preverbal childzen) The CEC sequares the witnesses to have fisst hand knowledge of the
facts they wxs goimyr to testify and take an gath to well the touth, Here, there are aa fices &

support Lazey was an incompetent witness.

Relevance (Rule discussed abave)
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Heee, the testimony 18 salevant to prove a maesal fece since ir would muke the clam of
negligence moze likely i€ icis admitted. 1¢ 15 not hkely the probative alue will be
substannially outweiphed by one or mose of die following Unbir prejudice, Mistaking the
tssues, Misleading the jury, Lindue delsy, Wastng time OR needlessly presenting
supplerancl evidence

Similar Past Ocousrences

Sirmlar paet occuitesices are geoerslly considered irvelevant urdess under certmin simztions
such ag: Caussnon, Poor false clums or similar bodily injury, similar sceidents or mpnes
cauged by the same event, o vebor o'claim of imposability, sales of similar property, kabit
ot mdustnal or busmess rouone

Heree, previows similat injugies caused by the same cvent is being offered. Tt will be
admustible 1o show that there was koowledge of dhie visk and they had an oppoitunicy 1o
cug the problem. Jince Larry flled our accident forsns and gave thern to Meanager Max it
can bz offersd 1o prove thet the resort had kinowledge,

3.Liabliry covergpe police

Relevance (Rule discussed above)

Heze. the hahility coverage policy relates to the asen where the inaident occutred. The
trats do ot stase why dhe liahiliy policy is being offered, but 1t may be relevant
depending on what it is offered o prove Ttis nor likely the probadve value will be
subszzadally ourweighed by one or mote of the following: Unfaic prejndice, Misteking the
ssusy, Misieading the jury, Undus desy, Westung ame OR nocdlessly prosenting
supplemental evidence.

dpfd
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Lizbilitw Ins urgnce

The sxistence of hahility insurance is inadmissible ©5 prove lability, negligerice, ot the

ability to pay. Howewer, it is sdmissible to prove ownership, conwol, or for inpeachment
pupases. Here, the Bices state the mesort denies Bability stating ther the Food court had a
lease oa the pool area 2nd is solely responsible. As a resulr, if it is being offered 10 prove

ownership, control or o impeach & witness it will he admissible,

Mot .

The plamnff may request & motou 1o steke iFit s determined icwas eatered 060 the
recors ieppropdately (f it i inadmissible due 1o being offered to prove labilinr).

ihili

I it 15 dereronzd thar the policy is being enrered into evidence for sa admigsible paasnn
\stach a5 ownetship, control, 6r inpeachment of & witness) then the pluntiff may request s
bimited acmusstbility mstruction to inform the juey thet is i admissible for only the
specfic purpoee and not & poove leability or the ability o pay.

Relevance (discussed above)

The paid invnatce for the diving board removal is likely deemed relevant because it has 5
rendsncy to prove s fact of consequence. if il i got excluded by anothe: Frovision.

Saf &
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Hewever, if it s heing offered to prove ownership or control of the area and that is the
saime reason the lLiability coverage policy is being offered it may be deemed thar it is
needlessly presenting cumulative evidence.

eddial

Subsequent remedial measures are not admissible o prove liability, neglizence, fault or
wrongful conduct, However, they are admissible to prove ownership, control, feasibiliry
of the remedial measure or destuction of evidence. As a result, if the invoice for the
diving board removal was being offered to prove Hahiliey ar Fault it will be deemed
inadmissible.

END OF EXAM
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Evidence is relevant I it tenrds to make the sustence of sny fagoof consequence to tha
demrminason of the actinn more or less probable thaa it would be withour the
evitesice.

Here, 121 alloged thas the defendaar, Mike, commitred e bask robbezes while
weanng 3 Robin Hood disguise, The prosecution seeks to introduce evidence thae
M had previously been aested for stesling 2 Robin Hood costume. This cortainly
15 matertal 0o the case hecanse the arternped theft of the costmie was the exact same
one uied in the bank tobberies, It 5 also the neme of Mike's foundston snd
=subiished 1 common thems and is highly probatve t2 show him s the qulpslt Wike
TRF atgue thRtif be wis arvested, e did ot keep the cornmme and is thus inapplicable
here.

Ttz couet wil likely find thar the svidence 15 telovsm

Dot Bad Acty

Evidence of prier bad acis is genegally tnadmissible in 2 case. They azs highly
prefucisin and may taint the prey, especially if offered solely o establish 2 crminsl
disposition. They may be sdmissible i offered for anothes matedal sme sther than
propensity such as: motive, intenr, absence of mistake or socident, identrty, common
plaw <o seligtneg, Lpponesity wnd katwisdpe,

Zorn
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Here, svidesce of Mike's theft aad agrest of 8 Robin Hood cosnrme i inadeezefhle of
nitered just o show poopensity, The prosecator mmy sesk o intmoduce e eyidence f
gnawr Jlike's lotent 20 use the costame to commit robbenes. He kad attempted o steal
the rostume s feurmonths before the robbezies occurred. Although his plan was
thearted at that time, the prios act may show that be trhed agum untll he wes sble to 4o
s0 Loeatremp o obam the costume may-aiso be offered to show identty; Mike

wianted the costume so much that he tried o steal it

The cours mey idmit the svidance of the pior bad act only if it doesn't show

propensiny.

| % el

Relevant evidence may be exchodad i 5ts probanve value is substantislly ovtweighed by
the danpers of Haem of unfaiz prejudics, uadue delay, undue waste of time, sic

fiere, the probanwe value of the evidence of Mike's prior bad et may be subsranpally
guteeiphad by the dangers of harm of infiir prejudice before the jury. Admizsion af
the ewdence may mfuence the wiy's sentment and allow them 1o believe that pnce s
eriminal, alwave 2 cominal However, if the evideace if offered for another reseon gush
asintent or idenofy, then s probative valie 15 alse very high,

The cone: will ot likely Snd that the probative wilue 5 mbsentzlly outweighed by the
dargess of harm of unfair prejodics thus admirdng the avidenca.

= = L
A lminng instrocnon i necessary when svidence being otfered 10 the juty iy be
mtarprersd in different mannecs. A limitiag instruction will instroee che jury in the

e way meages, snalyae, and compreehbenid the evidence

J=f10
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Heze, the adnussion of the evidence of the prior bad astmay influence the juzy
tmpropety. Thus, & lmong instaction by the judge msouctng the jury m conader

the evidence only as it ralefes 1o ariother matorial fssue is appropoaie. Ths will limu
the jury's 2bilice to be influence and dlow them to nun wild with their rmagination
abtut the pror bad ect,

Here, & statement identifying the perperramos of the bank tobbery 15 highly probanve
and gots to @ rmaterdal issue of the case: who commitred the robbery. If prosecution
can esmblish that Bety identificd the defendant, then it is highly muatarial Similarly, if
Detty debunks the wenury of the defendant, then heis frze. This s also highly
marenal.

The eourt will likely find that the starement of identfication is relevant.

Hearsay

Hearsay 35 an out of court stavement offered to prove the wuth of the mutter assested
|

Here, tie statement of identificstion otciered outsde the present w2l and 1= prssented
toshow the identity of the defendsnr, exactly the reason it is offered for.

The court will lkely God that the statement is inadmissible as hearsay uniess éa
excephom sppliss

&of il
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Heatasy Zxception - Pror Identification by Besty
A smmment of dentfication of 4 pemon the declamnt pereived eatlier 5 generaliy
madeiissihle However, undes ths exception & statement roay s0ine in if the declasat

is prezent in court to teatly o the statement and 15 sublect to cross<examinaton. Also
the declarant must testify that the individual they identified was the person they

perceived zaclier

Here, Brm- was onmide the bank and sawr the face of the man in the Bobin Hood
mask as he was exiting the bank. A week later she identified him in a photo lineap.
Hewever, at wial she was present and subject 1o cross-examingtion by the defenclant
but she teyzified that she could ne longer remember the man she previcusly idennfied,

The coutr will net likely admit Betty's statement of identification becavse she did nat
mieet the eliments of the exception.

Ligatssy Tucention - Priar Idendficadon by Police Qfficer

4 statement of identification of a petson the declamnt percenved eaclier 15 generally
inadrrussile. However, under this excepton o stitément may come in if the declazant
iz present in court oo testfy to the srement and ie snbisct 1o croos-sxanington, Also
the declamnt must wstfy thar the individual they identified was the perion they
perceived saslier

Heze, the Police Officer was presear when Berry made the identification of the mag in
the Robin Hood Costume. However, the police officer did niot personally make the
phservation end thus caanot restfy thar the tndividual they identifed was the person
they perceived eadisr

The rourr will pot likely admt the palice officet’s statement nf idenffication becaiee
he did not miset the elemants of the exceposn,

Saf 10
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Here, thes iaformanon may bong light 1o 2 matens] 1s3ue of whether the defendant
crused the unavailsbility of o witness. Ir is highly probative and has some tendency to
showr that asfendant made & payoff o 2 witness in 2 crimuns| proceeding.

The couer wil likely find this texr relevant,
Heagsay

Hets, thie startment io 2 text message thatocourted outaide the pressnt proceeding 2nd
1= offered o= czcumstantial evidence that Mike induced or caused the witness to not be
present n courr to tastify, The truth asperted in the tewt is ther Mike hopes Ed has 2
gacd wacition,

The couer will hkely find thar the teet 12 not offered for the truth of the matter asserred
and 35 admisgble as non-heagsay

Here, Tnvestigarns Ramizes is restifying that Fid told kim thar Mike gove him duffels of
money one day afier each bank robbery occumed and instocted him tor deposit it ints
taie Hobia Hood accounts. Ed also stated thae Mike told hiny, "I cobbed & bank " Both

6ot 10
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of theee sTRIements po i 4 maranal fssue of whether Mike is the bank robbes and
whetber e was hunncling money throvgh his foundstion. This would cement the
proseciwine case and i thus highly probative as 1 tends o show guilt on behalf of the
defendant

The court will likely find that the statements aee all relevant,

Hearsay

Here, Investugator Ramirez is testifying that Ed told him Mike gave bim duffels of
money one day after each benk robbery ooowrred and instructed him o deposivic intg
the Hobin Hood accounts, Rumivez conversation with Bd ocoureed ourside of the
present procesdmgand is thus an our of cour: statement. It 15 also being offered
show gt on behall of the defendant, and thus goes w the tush of the mames
=sseried. Addigonally, the donble-hesssay sttement offered by Ramirez recounting
what Ed told him thar Mike said: "T robbed # bank" also occurred numside the presenr
<tial 2ad 15 20 out of court statement. Ttis offered to prove the tuth of the matrer
asseried: that Mike robbed o bank.

The coneet will Heely Bnd that the statement is hearsay and 3 inedeizs<ible unless thete
s an applicable sxception.

A smotement offered agmnse & party that wrangfully caused the unavallability of the
declarunt ey be admissible g5 an exception. This exceprion reqrires that the declarane
be unzvpilzble, the parry against whom the sistement is offered coused the
wnavatlability of the declarant. and the party did 5o intentionally when they caused the

declarent’s nnavnilahiliy,

Toifll
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Here, Bd'e smisrments are being inteoduced by Invesngator Ramivez and not Ed
timeelf. Diespite the diligent effores of the polics, Ed could not be locsred 1o sty
himself. The prosecutdon will aim to show that the defendant paid off Ed and cagsed
b 10 b unavailable by sending him on a for away macedon - far avway from the
ousts subpoens power. This 15 an dlegal 3¢t gnd, if proven, it would aliow the court
to adoat Ed's scatements sgainse the defendent segandless of his sbsence,

I provers that Mike cansed Fd's pnavsilability, then the court will Ekely admic Ed's

SEATECIEnIE,

Hearsay stzrements that include a second degres or addinienally embedded hearsay
raay still be adimissible but wil requure sn addifional excepticn. A sterement by 2 party
opponent is an exception that will allow statements by & party toa livgated case. Thers
are personal admissions, statements by a third party which the party oppenent adspes
expressiy, impliedly or even by silence and wcinous adrmissinng baged on thepres of
ALENCY OF CO-CONAPITACY.

Heremaest of Ed's statvments may come in under the focfeinme exception. Howerer,
Ed's smtement also includes & quote by Mike the defendant. This quote, "I zobbed =
bank" carn come in a5 & personal adoption. Mike iz2 patty to the liggated cise, and the
cuoze it being oitered by the opposing pasty: the prosecutor.

The fourt will kely find that the double hearsay statement will come in

Testimony by Mary abour Mike biinging i a dufiie bae full of monev

gofln
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Eelewmnce

Here, evidence by another wimess that Mike had o bag fult of money after the day of
the banl robbety & highly probadve and goes 1 & matedal issue: that he was the
culpzic behind the bank robbery occumng on July s

The couss will likely fnd May's testimony relevant
Heagsey

Hetre, Mary 15 testifpng that she made 2 statement that octutred outside of the present
proceeding: o July 2, 2018, And thar Mike responded to her starement by smiling and
nodding. Since this securred outside of court it meets the first element of hearsay.
Mary's jolong statement was that Mike rohbed & bank, towhich he sespinded in
ageeement. [f offered w show rhat Mikes robbed ¢ bank then it i3 berip offered for tie
woth of e mater asserted,

The courr will likely find Mary's testisnony as hegrsay chat iz medrmissible unless there
is an applicable exception.

Here. Mury testified that after she sawr Milee with a duffel bag full of money, she
jokitgly told kim thar e mast have sobbed 2 bank: Mike responded with 2 smile and o
nod. The prosecution will arsve that when someons gecuses another of obbing o
bank, they do adr smile and sod, and thus it was o adopave admissible by Mike. The
prosecution will aggue that Mike, or any rensonable person, would heve denied the
statement or teacted differentiv, Thus his bebavior consttuted an adoption of the
thivd party's stutement implicating hivasell o & beod sobber, Mile will argue that his
smile and nod was not ed admission because no reasonable persen would have tlong

Sarl0
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that seriously and gonen angry: Mike will also likely arpue thar Mary testified herself
that she said the starement jokingly and thus he had no concem that she actually
believed he tobbed a bank.

The courr will likely find that Many's testimony does not come within the exception
and thus is inadmissible hearsay,

END OF EXAM
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1) 2015 CONVICTION FOR SPOUSAL BATTERY

RELEVANCE

Eeievence evidence is evidence thar 1ends to show any Bct of constquence in the
derermuination of the acton is moce or less probable that it would be wathout the
svidence. The court will also do 8 CEC 352 analyeis 1o ensure the probative value is
noi spmifiesntly outweighed by die prejedicial effect of the avidence

iomesl Relevance

Logical relevance 1 evidence that tends mo show any fact of conseguence in
the determinaton of the zction 15 mote o less probable than it would be
withour the evidence ‘material + probative),

Here, the prosecation will argue that the evidence falls under the chaacter
evicence. prior bad acts exception, The prosecunon will srpue that the
evidence 15 relevant to show lack of acoident (see full arpument below),

The court will fileely conelude thar the evidence is logically relevant

fofll
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Legal Relevance

Legal relevauce is endence under FREA03/CEC 352 thet weighs rhe
probacve versus the prejudicial vaiue of the evidence. If the prepadicial valze
of the evidence substandally ourweighs the probadve value, that evidencs
miay not be admiggible

Here, the defense will argue that the prior conviction of spousal abuse is
highly nrejudicial and significanty outweighs the probative value, The
prosecurinn will rebur that the evidence of the prinr conviction i not likely
to imduce any more of an emotonsl fesponse thar the corrent charpe of
spousal abuse and therafore should be admissible. The prosecution wdll
contend that the probative value outweighs the prejudicial value.

The gourt will likely conclude that the evidence iz legally relevant

RUTORENCE

Chiaracier evidence 15 evidence used o show thar a person has 2 propensity to act
in gecordance or conformity with their pood or bad chanacter. Character evidence
n 4 coominal trinl can only be inteoduced by the defendant. Once the defendant
opens the door to his poed chataceer, the prosecution is then allowed to offer
evidence of defendant's bad characrer

dofl]
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A poec bad a1 18 not admissible to show propensicy that an indiadual likely
acted in conformity with chasicter, however ptiot bed acts may be

admizsible to show Intent, motve, opportuny, dentbicaton, lack of

accidient, ste.

Here, the prosecution will argue that they are loclang to admir evidence of
the print 2013 spousal bastery charee to show intent, motrve, and lack of
accident for Danielle to barer her husband, Although there are no facts n
the fact patiem © show the circumstances behind the priot spousal battery,
it can be vsed specifically o show thar the current sliercadon was not any
type of aceident, Typically in spousal abuse cases, one patty or the other will
claim that the mjunes were sustained acoidentally, 1o this case, the
prosecution will saek to adoue the paios convicton to ghow that theee was a
priorinstance of spousal sbuse and the current instance wis 1ol an sccident

as the defense may claim.

The eourt will likely conclnde that the prior bad actis admassible

: N

A kmiting instructon can be given when a specific picce of evidence i
allowed for one resson bur not another.

Here, the defense will request 2 lmitdng ivgtroction that the evidence of the
pior spousal abuse caa only be used in tegards to the current spousal abuse
charge. The defense will argue that the priat eonwicsion for spousal abuse is
not televant to the ather charges and should not be considersd.

4of11
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The court will hikely grant the use of 2 brmting mstruchon.

PLEAS - NO CONTEST, NOT GUILTY, OR GUILTY

A plea or withdrawn plea cannot be used apainst a defendant charped with a crime.

Here, Defendant plead no contest 1o the charge of spousal abuse. This will likely
not be admissible or a imitng instruction will be used.

The court will Lkely eonclude that the plea of no contest cannot be introduced.

2) 2012 CONVICTION FOR FRAUD & FORGING A PRESCRIFTION

CHARACTER EVIDENCE

Character evidence is evidence used to show that a person has a propensity w act

il accordance or c-.unfhnﬁjt:.r with their gﬂﬂd or bad charaemer. Character evidence

in & conninal mial can only be mroduced by the defendant. Once the defendant

3ofll
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apens the door ) -his pood chariceer, the prosecorion  then allowed o affer
evidence af defendant’s bad character.

A prior bad 2ct 18 not admissible 1o show propensity that an individueal likely
acred in conformuty with character, however prior bad acts may be
admissible to show intent, motive, cpportunity, identification, stc.

riere, the prosecuton will s=ek m enrer evidence of the poor fnud and
forgery conviction to show that defendant had tatent and oppornity to
comurit g gimilae act. The act of faud and forging prescopuons ars bkely
galeways to impersonsfing & physician and the prosecuton will argue that
because defendant had forged prescriptions before end knew how ro do i,
sae intended o impersonate a physician and she had oppostunity because
she was already famuliar with the mter wodungs of the physicians work,
Because she had wrote oplate piescoptions to those who had peid her, she
was already dose to impersonating a physician which would lead to similar
DAt Qasurrences.

The court will likely conclude that the evidence s admissible vader pror bad

ACES eXCepuon.

gof 11
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The poor similar occurrences exception allows evidence of prior sirmilar
pecusrences to be admitred if they are similar in place, ime, or persons.

Here, the prip: similer occurrence shows thar defendant had already been
gCing sumilar 1o @ physician when she would prescribe opiares ro those who
paid ber. Opiates aze heavily regulated and can cnly be administersd by
licensed chimoiane, Becapze she was administering prescripriong fo- opiates,
thie prosecution will argue that defendant (similar person) was scting in a
similar way to the curment charge of practicing mediane vathout 2 license.

The corret will likely conclude thar the evidence is admissible due w0 the priog
strmilar ccoureences exception

A plea or witncrawn ples carmotl be used against 2 defendant charged with a came

Here, the defendant plead ot puiley, This wall likely not be admissible or a limidog
merpeton Wikl be used.

The court will likely conclude that the plea of ao conmst cannot be introduced.

Tafll
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3) PRIOR SEXUAL ENCOUNTER WITH HIGH SCHOOL,
DEVELOPMENTALLY DELAYED, STUDENT

MEETEN

In grder w be competent bo esiify, 4 witness must have persenal knowledge of the
events that occurted and understand the oath to tell the truth and agree to izl the
teuth. In Cabfornia, the witness must also be able to be undesstond, either
personally or with the use of an interpreter,

Heze, the svidence shows that based on Wiall's lemited capacity and undersranding,
he had personal knowledge of the sexual acts {assault, abuse, and rape). Despite hus
limited capacity, there is no mule that he cannot testfy, despite his menatal
development age. WAl deew explicn photos that someone of his developmental age
would not have knowledpe of unless they personally expetienced 1t There 15 not
evidence of wherher or not WAl understands the naiure of the oath and his need
tell the truth, however for the sake of this essay that will be assumed wue withowt
other facts.

The court will hikely conclode that Will 15 4 competent witness.

-'-ri : E '!' m-\rﬁ E-EEEE IC--

Charagrer evidence iz evidence used to ¢show thar a pecson has 3 propensioy 1o ocf
isvaccordance o confornury with their good ar bad charscrer. Characier evidence
1 2 comingl trial can only be inroduced by the deféncant. Once the defendany

Enfll
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cpens the door o his good characier, the prosecution s thea allowed w offer

wnderize of defendant's bad character.

Q I 3 o : T X *1

Prior alleganons, charges, or convictons of sexual assault, abuse, or rape are
admissihle for propensity pumposes to show thar the defendaar had o
character for engamng n sexual misconduct and likely acted in thar way
again. Typically character evidence can only be intreduced by the defendant,
hewever in cazes of poor allegatons, chatpes, or convicaons of sexual
assault, abuse, o7 rape, the prosecution has an exception an may be the frst
o infoduce ts specific vpe of chatactet évidence.

leee, defendant was accused of ssxiual misconduct in the mstance of Will,
an underaged and developmentally disabied srudent. Prior acrs of sexual
musconduct donot have to be proven, mesely alleged of churged. The
prosecution will assert that the pror sllegation of sexual misconduct shows &
propensity for Defendant v act in accordance with hee chararrer as a sexual
predator. The current charges are 1n close relation to the prior allegartons as
the vicoms were approximately the same age and defendant ook advantage
of her pozition of tust o sexually sbuse several minores:

The court will kkely conclude the evidence is admissible per the pror
allegatons exception

Safll
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Relevance ewidence is evidence that tends o show any fact of consequence ia the
determingtion of the action is more or less probable that it would be without the
evidencr The court will dse do a. CEC 352 analysis to énsure the peobarive valie 15
not sipnificently oneweighed by the prejudicial effect of the evidence.

; . Rel

Logical relevance is evidence that tends w0 gshow any fact of consequence in
the determinanon ef the scon is moze e less probable dhan it would be
withont the evidence (materl + probative),

Here, the prosecutinn will argue that fact that defendant has a propensity
towards sexual misconducr tends to make the current charge more s legs
probable thza it would be without the evidence. Typically, offenders thar
comuut sexusl based comes mad 1o repear those ciines and will mke
advantnge of every oppoctunity m commit sexual misconduce. Tharefore, it
te much more probable thet once a defendant has committed 3 sexual
mistonduct act, they will sgain commit 2 similar act.

The eourt will kkely conclude that the evidence is logically relevant,

Legal Relevance
Legal relevance is evidence under FRE403/CEC 352 that weighs the
prabative versus the prejudicial vaiue of the evidence. TF the prefudicial value

HWintll
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of the evidence substantially outweighz the probatve valize, that evidence
may not be admissible.

Here, the defense will argue thar the admission of Will's statement would be
huphly prejudicial based an his age and mental disability. If Will were to
tesufy, it would elicit such an emononal response within the ury thar they
would not be able to radonally evaluate the charges apamsr the defendant.
The defense will further argue that in this sitvation, the probatve value is
substannally curweiphed by the prejudicial effect. The prosecunon will argue
thas there is nor 2 significant and substantial difference in the weight
berween the probative and prejudicial values and that the evidence should he
adnutted into evidence.

The court will likely conclude that the evidence is legally relevant,

END OF ExXAM
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