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QUESTION ONE 
 

Dan and Vinnie were childhood friends. As adults they had stayed close, even buying houses on the same street. 
Five years ago Dan and Vinnie met Wendy at a bar. Both Dan and Vinnie wanted to date Wendy, but ultimately 
Vinnie and Wendy began a relationship. Four years ago Vinnie confronted Dan about the relationship, resulting 
in a physical altercation. Neither party pressed charged, but the two had not spoken since that fight.  
 
One year ago Vinnie and Wendy got married. The day after their wedding while Vinnie and Wendy were 
packing for their honeymoon, Vinnie received a call from an unknown number. Vinnie answered it, and after 
listening for a minute he became angry and hung up. As soon as he hung up, Vinnie told Wendy the following: 
“That was Dan, he didn’t identify himself but I know it was him. He told me that I don’t deserve you and he 
was going to find me and make you a widow!”  
 
Six months later, Vinnie and Wendy were walking down their street when they passed Dan walking the opposite 
way on the other side of the street. Dan yelled a curse word at the couple and kept walking. Vinnie then crossed 
the street and walked up to Dan, shoving his shoulders. The men then both exchanged blows. Dan punched 
Vinnie in the face who fell backwards and hit his head on the curb. Vinnie was knocked unconscious 
immediately and died 3 days later at the hospital from his head wound. Dan was charged with manslaughter in 
California Superior Court.  
 
At Dan’s trial, the prosecution called Wendy, who testified about Vinnie’s description of the phone call with 
Dan six months before the fight.  
 
During cross-examination of Wendy, the defense introduced into evidence a certified copy of a felony perjury 
conviction Vinnie had from 2020.  
 
During the defense’s case, Dan claims that he acted in self-defense. He testified that he’d heard about a fight 
between Dan and a prior girlfriend, where Dan slapped the girlfriend and knocked her out. Dan testified that 
he’d heard about this fight years ago, when Dan and Vinnie were in college. 
 
Assuming that all appropriate objections were timely made, should the California Superior Court have admitted: 
 
1. Wendy’s testimony about Vinnie’s statement regarding the phone call? Discuss. 
 
2. The certified copy of Vinnie’s 2020 felony perjury conviction? Discuss. 
 
3. Dan’s testimony about the fight involving Vinnie and a prior girlfriend? Discuss. 
 
Answer according to California law.  
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QUESTION TWO 
 
Harry and Whitney are married. Whitney and Harry woke up one morning in March 2024 to find Vance, a work 
colleague of Whitney’s, shot in the head in their kitchen. Whitney called the police, and after an investigation 
Harry was charged with Vance’s murder. Harry & Whitney met with Adam, an attorney to discuss Harry’s 
defenses and legal representation at trial. During the meeting, in the presence of Adam and his paralegal, Harry 
said to Whitney “How could you not know what happened in the house; didn’t you hear me and Vance 
fighting?” Whitney did not respond to Harry, but told Adam that she had no knowledge of the murder or of 
Vance being in her home. The prosecution’s theory is that Harry was angry at Vance for trying to sleep with his 
wife. Harry’s theory is self-defense, arguing that Vance broke into their home and threatened Harry with a gun.   
 
Assume the following occurred in California state court. Discuss all evidentiary issues and arguments that 
would likely arise in each section below, including objections, if any, and likely trial court ruling on the 
admissibility of the evidence.  
 
Answer according to California law. 
 
1. During the Prosecution’s case-in-chief, Whitney voluntarily testified about what Harry said to her while in 
the meeting with Adam, the attorney and his paralegal. 
 
2. On cross-examination, the Defense asked Whitney if she had ever seen a gun in their home, and Whitney 
testified that yes, Harry always kept a gun in his nightstand and had shown it to her before.  
 
3. On cross-examination of Harry, the prosecution then introduced into evidence a certified copy of a felony 
assault with a deadly weapon conviction Harry suffered in 2020, after he denied having any felony convictions. 
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QUESTION THREE 
 
At trial, in Federal Court, Pablo testifies in his case in chief that he was driving through an intersection when 
Bailey, an employee of defendant’s company, Daniela’s Daytime Catering, ran through a red light and hit Pablo. 
Bailey was driving a company car when the crash occurred. Pablo broke both of his arms, fractured his skull, 
and had to be hospitalized. Pablo was out of work for 6 months following the accident.  
 
Pablo then called Willa, a doctor, who testified that she treated Pablo at the hospital. Willa testified that Pablo 
told her that Bailey ran a red light. When Bailey’s car hit him the impact of the car broke his arms, and his head 
flew forward and hit the steering wheel, fracturing his skull. Willa took notes on the conversation for Pablo’s 
hospital record, a standard hospital procedure. Willa is a qualified witness who can testify to the nature and 
production of the hospital record she made for Pablo. Pablo moved to enter the hospital record into evidence.  
 
During the Defense’s case in chief, Bailey testified that Pablo was speeding through the intersection, right as 
she entered it. Bailey could not see Pablo’s light from her position, but she testified that Pablo must have 
entered the intersection on a yellow or red light because her light was green. Bailey further testified that in her 
opinion, Pablo was recklessly speeding. Bailey testified that her father was a police officer, and she knew how 
to tell when someone was speeding on sight, because she had ridden in her father’s cop car a few times as a kid.  
 
Pablo then testified that at the scene of the crash, Bailey told Pablo “I was so distracted by listening to my 
podcast, I just started driving when I heard the car behind me honk – I assumed that meant I had the green 
light!” Pablo also testified that Daniela visited him in the hospital and told Pablo that she was so sorry their 
company van hit him, and offered to pay some of Pablo’s medical bills as well as pay for his loss of work. Pablo 
thanked Daniela and said he would think about it. 
 
Assume all appropriate objections and motions to strike were timely made. 
 
Did the court properly admit: 
 
1. The hospital record? Discuss. 
2. Bailey’s testimony about the accident? Discuss. 
3. Pablo’s testimony about Bailey’s statements at the scene of the accident? Discuss. 
4. Pablo’s testimony about Daniela’s statements at the hospital? Discuss. 
 
Answer according to the Federal Rules of Evidence.  
 

***** 
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SAMPLE OUTLINE - Q1 
 

1. Wendy’s testimony about Vinnie’s phone call 
 
Logical Relevance 
Logical: Evidence having any tendency to make the existence of any disputed fact of consequence to the 
determination of the action more or less probably than it would be without the evidence.  
Analysis: W’s testimony relevant to prove D’s intent to hurt V. W’s testimony makes it more likely that V 
believed D wanted to hurt him. 
 
Prop 8 / Legal Relevance 
Under Prop 8, any evidence that is relevant may be admitted in a criminal case. However, prop 8 makes an 
exception for balancing under CEC 352, which gives the court discretion to exclude relevant evidence if its 
probative value substantially outweighs the risk of unfair prejudice, confusion of the issues, misleading the 
jury.  
Analysis: Here the probative value tends to show D had a preexisting intent to hurt V, and that V believed it. 
No indication that the evidence poses a risk of unfair prejudice… 
 
Authentication of Phone Call 
Personal knowledge / authentication – was D actually on the phone? 
Rule: Oral statements must be authenticated in cases where the identity of the speaker must be shown to 
make the statement relevant. Phone calls can be authenticated by: testimony that the listener recognized the 
speaker’s voice, that the speaker has knowledge of facts only they would know, or the speaker identified 
himself.  
Analysis: P will argue V knew D for most of their lives, likely recognizes his voice, even if the call was 
from an unknown number. D might have identified himself.  
 
Hearsay within Hearsay 
Rule: Out of court statement offered for the truth of the matter asserted. Hearsay within hearsay is 
admissible only if both the outer and inner layers fall within a hearsay exception. 
Analysis: Outer layer (V’s statement to W) is hearsay because it is being offered for its truth – that D called 
and threatened V. Inner layer is hearsay (statement on phone from D) is hearsay if offered for its truth, that D 
was planning to make W “a widow.” Prosecution could argue that D’s statement was not hearsay because its 
only offered to show the effect on V – make him afraid, less likely to attack D.  
 
Outer layer – Vinnie’s statements to Wendy  
 
Contemporaneous statement 
Rule: Statement made at the time of occurrence, by a declarant made to explain, qualify, or make 
understandable their own conduct, while the declarant is engaged in the conduct.  



Concl: does not apply because V not describing his own conduct. 
 
Spontaneous Statement  
Rule: Declarant must have made the statement under the stress of excitement caused by a startling event, and 
the statement must concern the immediate facts of the startling event.  
Analysis: threatening nature of the call = startling event, made V angry, V recounted the details of the event 
to W immediately afterwards.  
 
Inner layer – Dan’s statement to Vinnie 
 
Opposing Party Statement  
Rule: Statements by a party, offered against them by the opposing party at trial. 
Analysis: Applies *if* D’s statements are properly authenticated 
 
State of mind (“then existing mental, emotional, physical)  
Rule: A statement of a declarant’s then-existing physical or mental condition is admissible to show the 
condition of the declarant’s mindset.  
 
Effect on the Hearer (non TOMA purpose) 
Analysis: If V believes call was from D, shows he was fearful, and less likely to be the aggressor. D’s 
statement doesn’t need to be authenticated if used for this purpose, because V believed it was D, even if it 
wasn’t. 
 
Limited Admissibility 
Rule: If evidence is admitted for one purpose, it is not excluded just because there is a danger that the jury 
might consider it for the other improper purpose. If the court determines that even with a limiting instruction 
the probative value of the evidence with respect to the legitimate purpose is substantially outweighed by 
unfair prejudice with respect to the incompetent purpose, the evidence can still be excluded. 
Analysis: Here, the court may decide that W’s testimony is prejudicial because the jury might assume D is 
the caller.  
Concl: Limiting instruction likely sufficient. 
 
Spousal Testimony Privilege 
Rule: A married person has the privilege not to testify against their spouse. This privilege is held by the 
witness spouse, meaning the personal being called to testify. There are common exceptions to this privilege: 
a spouse chooses to testify against their partner, lawsuits between the spouses (ex: custody suits).  
Analysis: W is V’s widow; they were married. Does not apply here since W’s testimony is offered against D, 
not V. 
 
Marital Communication Privilege 
Rule: A spouse has a privilege during and after a marriage, to refuse to disclose and to prevent others from 
disclosing a confidential communication made during the marriage. Like the spousal testimony privilege 
there are common exceptions like waiver by the privilege holder (either spouse), and the crime fraud 
exception where communications made in furtherance of enabling or aiding anyone commit a crime or fraud 
are not privileged.  
Analysis: Might apply. Even though V is dead, confidential communications made during marriage are 
privileged and inadmissible. But if W is willing to give the testimony D can’t stop her because D is not a 
holder of the privilege.  
 
2. Certified Copy of Vinnie’s 2020 Felony Perjury Conviction 



 
Logical Relevance 
Logical: Evidence having any tendency to make the existence of any disputed fact of consequence to the 
determination of the action more or less probably than it would be without the evidence.  
Analysis: Shows V is not truthful.  
 
Prop 8 / Legal Relevance 
Under Prop 8, any evidence that is relevant may be admitted in a criminal case. However, prop 8 makes an 
exception for balancing under CEC 253, which gives the court discretion to exclude relevant evidence if its 
probative value substantially outweighs the risk of unfair prejudice, confusion of the issues, misleading the 
jury.  
 
Authentication  
Rule: In order to be admissible, a document must be authenticated by proof that the document is what the 
proponent says it is. A document can be authenticated by the testimony of a person who sees the document 
being prepared / executed. A certified conviction is self-authenticating, and does not require additional 
testimony. 
Analysis: Copies of public records are self authenticating document, no issues 
 
Character evidence (*bonus issue to identify, but mainly impeachment) 
Rule: Criminal defendant may introduce evidence of a V’s character to prove the V acted in conformity with 
that character on the occasion in question. California law allows reputation, opinion, or specific acts 
evidence of the V’s character on direct or cross examination. Prop 8 allows for admissibility of victim’s 
character in a criminal trial whenever relevant, subject to balancing test. 
Analysis: Perjury conviction not substantive character evidence, not being offered to prove V acted a certain 
way (i.e. the fight), offered to prove V is a liar, making it impeachment evidence not character evidence.  
 
Impeachment 
Rule: CEC allows litigants in both civil and criminal cases to impeach a witness with any felony conviction 
(whether or not it involves dishonesty or false statements), subject to: 1) the conviction has not been 
expunged or pardoned, 2) the felony must involve moral turpitude, and 3) the conviction’s impeachment 
value is not substantially outweighed by its dangers.  
Analysis: Here, V’s felony conviction for perjury is a crime of moral turpitude. There are no facts showing 
the conviction was expunged or that V was pardoned. The conviction was significant value, no indication 
that its value is substantially outweighed by any other dangers.  
Conclusion: D can use V’s perjury conviction to impeach V’s hearsay statements about the telephone call.  
 
3. Dan’s testimony about the fight between Vinnie & prior girlfriend 
 
Logical Relevance 
Logical: Evidence having any tendency to make the existence of any disputed fact of consequence to the 
determination of the action more or less probably than it would be without the evidence.  
Analysis: Logically relevant because tends to show V was a violent person, more likely that V was the 
aggressor & that D acted in self-defense. Also relevant to prove D’s state of mind during the fight with V. To 
succeed in self-defense claim, D will need to prove her had reasonable fear of V. 
 
Prop 8 / Legal Relevance 
Under Prop 8, any evidence that is relevant may be admitted in a criminal case. However, prop 8 makes an 
exception for balancing under CEC 253, which gives the court discretion to exclude relevant evidence if its 



probative value substantially outweighs the risk of unfair prejudice, confusion of the issues, misleading the 
jury.  
Analysis: Balancing test – is a risk of prejudice, causes inference that V has a character for violence. 
However, character evidence is permissible under these circumstances so likely relevant. 
Concl: Court may exclude for risk of unfair prejudice.  
 
Personal Knowledge 
*ISSUE, no personal knowledge of the fight, we don’t know where he heard it from.  Used for another 
purpose? See below 
Rule: Person must have personal knowledge of the matters they testify to.  
Analysis: D heard about the fight from someone, he did not witness it  
Concl: Because no personal knowledge, cannot be admitted to show V’s character for violence. CAN be 
admitted for another purpose (effect on hearer) 
 
Character evidence 
Rule: Character evidence is inadmissible to show the victim acted in conformity with that character trait, 
unless an exception applies. D can “open the door” to character evidence by introducing evidence of his own 
good character, or V’s character for violence.  Character evidence can be in the form of reputation, opinion, 
or specific acts. Under CEC, defendant can use any of these methods to show evidence of V’s bad character.  
Analysis: D’s testimony would be evidence of specific acts, since he is testifying to V’s actions during a 
particular fight. However, like discussed above, D does not have personal knowledge of the fight, and 
therefore the testimony is not admissible for this purpose. 
 
Effect on Hearer  
Rule: Testimony may be admissible for a different purpose – to show D’s state of mind. D heard about the 
fight, may have created fear of V, goes to prove his self-defense claim.  

 

 
 
 
SAMPLE OUTLINE – Q2 
 
1. W’s testimony about H’s Statements  
 
Logical Relevance 
Rule: Evidence having any tendency to make the existence of any disputed fact of consequence to the 
determination of the action more or less probably than it would be without the evidence.   
 
Prop 8 / Legal Relevance  
Rule: In CA, all relevant evidence is admissible during a criminal trial, unless it is subject to an exclusion 
such as hearsay or privilege. Court must balance the probative value of the evidence against the danger of 
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is 
substantially greater than the probative value of the evidence the court will exclude the evidence.  
Analysis: Here, the evidence is legally and logically relevant to show that H had knowledge of a fight 
between H and V  
 
Witness comp / personal knowledge  
Rule: Witnesses presumed to be competent until contrary demonstrated. A witness needs to have personal 
knowledge of the facts to which they are testifying. 



 
Hearsay  
Rule: An out of court statement offered for the truth of the matter asserted. Inadmissible unless an exception 
applies.  
Analysis: Here, W is repeating what her husband said in a meeting with their attorney. If the statement is 
offered for it’s truth, that guys were coming and going to the house, then it is hearsay and must fall within an 
exception.  
 
Opposing party statement  
Rule: A statement is not inadmissible when offered against the declarant in a case where he is a party.  
Analysis: Here, H is the declarant and the defendant. The prosecution, the opposing side, is offering the 
testimony.   
 
Declaration against interest  
Analysis: If H refuses to testify, he would be deemed “unavailable” for the purposes of a hearsay exception. 
Here, H’s statement is against his pecuniary interest.   
 
State of mind (Non TOMA) 
Rule: If the statement is offered for something other than its truth, like to show the defendant’s knowledge, it 
can be admissible for that limited purpose.  
Analysis: Here, H’s statements could be admissible to show that he had knowledge of the fight, and that he 
feared V. The other side would argue that H’s statement doesn’t seem to show fear.  
 
Spousal Testimony privilege  
Rule: A spouse cannot be compelled to testify against his/her spouse. This privilege can only be invoked by 
the witness-spouse and can only be claimed during the marriage. There are common exceptions to this 
privilege: a spouse chooses to testify against their partner, lawsuits between the spouses (ex: custody suits).  
Analysis: Here, W is choosing to testify against her husband.  
 
Marital Communications privilege   
Rule: This privilege protects confidential spousal communications and survives the marriage even if the 
couple divorces. Like the spousal testimony privilege there are common exceptions like waiver by the 
privilege holder (either spouse), and the crime fraud exception where communications made in furtherance 
of enabling or aiding anyone commit a crime or fraud are not privileged. 
Analysis: H and W are legally married at the time of W’s testimony, which she is giving voluntarily. 
However, the statements at issue were not said in a confidential setting. A and P were also present. H could 
not prevent W from testifying to this communication.  
 
Attorney client privilege  
Rule: Communication between an attorney and client are confidential and cannot be disclosed.  
Analysis: While H is the represented party, H will argue W is a necessary 3rd party, along with the paralegal. 
cannot testify to what H said to his attorney in confidence. The prosecution could argue that the paralegal 
would be a 3rd party, but the paralegal works for the attorney and their presence does not break the privilege. 
The prosecution could also argue that W is not a necessary 3rd party.  
Concl: W’s statement would likely not be allowed into evidence if it can be shown that she was a necessary 
3rd party.  
 
2. W’s testimony re: the gun 
 
Logical Relevance 



Rule: Evidence having any tendency to make the existence of any disputed fact of consequence to the 
determination of the action more or less probably than it would be without the evidence.   
 
Prop 8 / Legal Relevance  
Rule: In CA, all relevant evidence is admissible during a criminal trial, unless it is subject to an exclusion 
such as hearsay or privilege. Court must balance the probative value of the evidence against the danger of 
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is 
substantially greater than the probative value of the evidence the court will exclude the evidence.  
 
Witness comp / personal knowledge  
Rule: Witnesses presumed to be competent until contrary demonstrated. A witness needs to have personal 
knowledge of the facts to which they are testifying. 
 
Spousal testimony privilege 
Rule: In general, a married person has the privilege not to testify against their spouse in any proceeding. 
This privilege is held by the witness spouse. There are exceptions to this privilege, like if a spouse chooses 
to testify against their partner, if the lawsuit is between the spouses (ex: custody suits).  
Analysis: W choosing to testify, she is the holder of the privilege.  
 
Marital communications privilege  
Rule: A spouse has a privilege during and after a marriage, to refuse to disclose and to prevent others from 
disclosing a confidential communication made during the marriage. Like the spousal testimony privilege 
there are exceptions like waiver by the privilege holder (either spouse), and the crime fraud exception where 
communications made in furtherance of enabling or aiding anyone commit a crime or fraud are not 
privileged.  
Analysis: W testifying about something she saw, not a confidential communication.  
Concl: Privilege would not apply 
 
3. H’s 2020 Felony Assault Conviction  
 
Logical Relevance 
Rule: Evidence having any tendency to make the existence of any disputed fact of consequence to the 
determination of the action more or less probably than it would be without the evidence.   
 
Prop 8 / Legal Relevance  
Rule: In CA, all relevant evidence is admissible during a criminal trial, unless it is subject to an exclusion 
such as hearsay or privilege. Court must balance the probative value of the evidence against the danger of 
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is 
substantially greater than the probative value of the evidence the court will exclude the evidence.  
 
Authentication 
Rule: In order to be admissible, a document must be authenticated by proof that the document is what the 
proponent says it is. A document can be authenticated by the testimony of a person who sees the document 
being prepared / executed. A certified conviction is self-authenticating, and does not require additional 
testimony. 
Analysis: Self-authenticating, no issue.  
 
Impeachment with Felony Conviction 
 



Rule: Defendant may be impeached by evidence of felony conviction under certain circumstances.  In CA 
criminal cases under Prop 8, parties can offer specific instances of misconduct to prove honesty not limited 
to felony convictions, subject to a balancing test. Prop 8 did not overturn CEC 788, convictions under 788 to 
prove dishonesty still must be felonies involving moral turpitude. Extrinsic evidence is admissible to 
impeach.  
Analysis: In this case, H on cross examination denied having any felony convictions. The prosecution now 
wants to introduce evidence of his prior felony conviction.  Because we are in CA criminal court, Prop 8 
applies. Prop 8 allows in extrinsic evidence. The defense will argue that the conviction is too prejudicial 
because…The prosecution will argue it is not because… 

 

SAMPLE OUTLINE-Q3 
 
1. Hospital Record 
 
Logical Relevance 
Rule: Evidence having any tendency to make the existence of any fact of consequence to the determination 
of the action more or less probably than it would be without the evidence.  
 
Legal Relevance 
Rule: Even if evidence is relevant, the Court must balance the probative value of the evidence with any 
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time.  
Analysis: Here, the hospital record would be logically and legally relevant to show the extent of P’s injuries.  
 
Authentication  
Rule: In order to be admissible, a document must be authenticated by proof the document is what the party 
says it is. Can be authenticated by testimony of the person who saw the document prepared or executed.  
Analysis: Here, W testifies that he prepared P’s hospital notes and record. This would be enough foundation 
to authenticate the document.  
 
Hearsay within hearsay:  
Rule: An out of court statement offered for the truth of the matter asserted. Inadmissible unless an exception 
applies. When a hearsay statement contains another hearsay statement within it (like a hospital record and 
the statements written in the hospital record), both layers of hearsay must fall within an exception to be 
admissible. 
 
Hospital record - outer layer 
 
Business records  
Rule: 1) recording of an act or event, 2) made by a person with personal knowledge, 3) made at or near the 
time of the event or act, 4) by a person under a duty to keep the records in the ordinary course of business.  
Concl: admissible. 
 
P’s statements – Inner layer 
 
Statements for medical diagnosis / treatment  
Rule: A statement that is made for (and reasonably pertinent to) medical diagnosis or treatment, and 
describes medical history, past or present symptoms or sensations, their inception, or their general cause is 
an exception to the rule against hearsay.   
Analysis: Here, the hospital record contains P’s statements to W regarding his symptoms and their cause.  



Concl: admissible. 
 
Statement of mental / physical condition (State of Mind)  
Rule: A statement of a declarant’s then-existing physical or mental condition is admissible to show the 
condition of the declarant’s mindset.  
Analysis: Here, P’s statements would also fall under the state of mind exception, because P was telling W 
his then existing physical condition.  
Concl: Admissible. 
 
 
2. B’s testimony about the accident 
 
Logical Relevance 
Rule: Evidence having any tendency to make the existence of any fact of consequence to the determination 
of the action more or less probably than it would be without the evidence.  
Analysis: Relevant to show B might not have been at fault, and that P might have been speeding or driving 
through a red light.  
 
Legal Relevance 
Rule: Even if evidence is relevant, the Court must balance the probative value of the evidence with any 
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. 
 
Witness comp / personal knowledge  
Rule: Witnesses presumed to be competent until contrary demonstrated. A witness needs to have personal 
knowledge of the facts to which they are testifying. 
Analysis: Personal knowledge issue here – B is testifying that she could not see P’s light, but thinks he was 
running a red light or speeding through a yellow light. Based on inference, not one of her senses.  
 
Lay Opinion Testimony 
Rule: A witness may testify to their lay opinion if it is 1) rationally based on their perception, and 2) helpful 
to understanding the witness’s testimony.  
Analysis: Here, B could give her opinion that P was speeding, but “reckless” is beyond the scope of lay 
opinion, and goes to show fault or negligence. B claims she can tell when someone is speeding just based on 
sight, but this is arguably specialized knowledge, and she would need to be qualified as an expert witness. 
 
Expert Opinion Testimony 
Rule: 1) Must be qualified by skill, knowledge, or experience, and 2) must assist the trier of fact (the jury). 
Expert witnesses do not need to have personal knowledge of the facts to which they are testifying. The 
expert’s knowledge / skill can come from education or experience.  
Analysis: Here, the facts do not show that B has been properly qualified as an expert witness.  
 
3. P’s testimony about B’s statements 
 
Logical Relevance 
Rule: Evidence having any tendency to make the existence of any fact of consequence to the determination 
of the action more or less probably than it would be without the evidence.  
 
Legal Relevance 
Rule: Even if evidence is relevant, the Court must balance the probative value of the evidence with any 
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. 



Analysis: Here, P’s testimony about B’s statements would be legally admissible to show that B was not 
paying attention and didn’t know if her light was green, and therefore was at fault for the accident.  
 
Witness comp / personal knowledge  
Rule: Witnesses presumed to be competent until contrary demonstrated. A witness needs to have personal 
knowledge of the facts to which they are testifying. 
 
 
 
Hearsay 
Rule: An out of court statement offered for the truth of the matter asserted. Hearsay statements are 
inadmissible unless an exception applies. 
 
Opposing party admission  
Rule: Statement may be admissible if made by a party and offered by the opponent. It does not need to be 
against the declarant’s interest. The statement can be made by a person who is authorized by the party to 
make a statement on the subject, or by the party’s agent or employee on a matter within the scope of that 
relationship while it existed.  
Analysis: Here, B’s statements could be considered an opposing party statement, because B was working for 
D when the accident happened.  
Concl: Admissible. 
 
Statement against interest  
Rule: A statement that is against the penal, financial, or social interest of the declarant when it was made.  
Declarant must be unavailable.  
Analysis: Here, not unavailable. Admissible as party admission, not statement against interest. 
 
Present sense impression  
Rule: A statement describing or explaining an event or condition, made while or immediately after the 
declarant perceived it.  
 
Excited utterance  
Rule: A statement relating to a starting event or condition, made while the declarant was under the stress or 
excitement that it caused.  
 
4. P’s testimony about D’s statements 
 
Logical Relevance 
Rule: Evidence having any tendency to make the existence of any fact of consequence to the determination 
of the action more or less probably than it would be without the evidence.  
 
Legal Relevance 
Rule: Even if evidence is relevant, the Court must balance the probative value of the evidence with any 
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time.  
Analysis: Here, P’s testimony about D’s statements are logically and legally relevant to show that D 
acknowledged ownership over the company car, and potentially liability for the accident.  
 
Witness comp / personal knowledge  
Rule: Witnesses presumed to be competent until contrary demonstrated. A witness needs to have personal 
knowledge of the facts to which they are testifying. 



 
Hearsay  
Rule: An out of court statement offered for the truth of the matter asserted. Inadmissible unless an exception 
applies. 
 
Opposing party admission  
Rule: Statement may be admissible if made by a party and offered by the opponent. It does not need to be 
against the declarant’s interest.  
Analysis: D is a party to the action, and their statements are being offered by P, the opposing party.  
Concl: admissible as an opposing party admission, but subject to policy exclusions discussed below. 
 
Offers to pay medical expenses / settlement offers  
Rule: For public policy reasons, offers to pay medical expenses or offers of settlement are inadmissible to 
show liability.  
Analysis: Here, P is offering D’s statement that she would take care of some of his medical expenses and 
loss of work. This statement would be inadmissible under the public policy exception. Ownership: P may 
bring in statement to show D had ownership. D denied liability.  
 
Impeachment  
Rule: Any party may attach a witness’s credibility. Witnesses can be impeached or rehabilitated by either 
opinion or reputation evidence as to their veracity. Extrinsic evidence is not admissible to prove specific 
instances of a witness’s conduct in order to attack their veracity. But on cross-exam, the court may allow a 
party to inquire into specific instances if they are probative of the character for truthfulness / untruthfulness. 
Analysis: If D denied offering to pay medical expenses, P would be stuck with her answer, not able to admit 
extrinsic evidence to prove it.  
Concl: Court erred in admitting this testimony without a limiting instruction, should be limited to 
impeachment evidence.  

 

 

 

 


























































