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Question 1 

Ralph bought land to build a retirement home in the Santa Cruz Mountains. Ralph reached out 
to Foundation Builders, Inc. (FB) and others for bids to level the ground and lay the house 
foundation. Ralph had written plans for the work. Ralph shared the plans with FB and the other 
companies. 

FB submitted its bid to Ralph, but due to an oversight, FB failed to include the cost of the wood 
to shape the concrete foundation. The cost of the mistake made FB’s bid $10,000 lower than it 
should have been. FB’s bid was $100,000. The next lowest bid was $112,000.  

Ralph accepted FB’s bid and both parties signed a contract containing the following terms:  

A)​ Payment will be made in two installments of $50,000 with the first payment due on the 
ground leveling and the second payment due on the foundation being complete.  

B)​ Performance by FB shall be satisfactory to Ralph. 

One week later, FB discovered their error on the bid. FB did not tell Ralph and kept working on 
the ground leveling until they reached the end of the first portion of the project.  

FB asked Ralph for the first $50,000 payment and he paid. After Ralph paid, FB told Ralph 
they needed $60,000, not $50,000, to complete Phase II. FB further said they would do no 
more work until he agreed the total payment for the job would be $110,000, not $100,000.   

Ralph’s best friend, Ed saw what was going on. Ed knew Ralph was frustrated. Ed looked 
forward to coming out to visit Ralph for long weekends. Without Ralph’s knowledge, Ed called 
FB and said that he (Ed) would pay the $10,000 if Ralph refused to do so, if FB would 
complete the work. FB agreed to complete the work.  

Shortly later, over a phone call, Ralph agreed to pay FB $60,000 for Phase II.  

One month later, FB completed the work and asked Ralph to pay the remaining $60,000. 
Ralph said he had been out to the land and he was dissatisfied with FB’s work. FB called Ed 
and asked him to pay the $10,000 he had promised. Ed also refused to pay.  

1.​ What amount, if any, may FB recover from Ralph and/or Ed? Discuss.  
2.​ You may assume a valid enforceable contract (offer, acceptance, consideration) was 

formed.  



***** 
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Question 2 

1.​ Reba took her new mental detector out to the beach to try it out. Soon she found a 
diamond ring that looked clean and new. Realizing the ring must have been recently 
lost, Reba looked around and saw no one nearby.  
 
Heading into the parking lot Reba saw a couple hanging signs that said, “Lost Ring”. 
Reba asked the couple for a description of the ring. The couple introduced themselves 
as Jane and Jackson and said the ring had three diamonds with a round main stone 
round and two square stones. Reba gave the couple the ring.  
 
Jane and Jackson asked Reba what they could do for her. Reba said she did not need 
anything but that she planned to take a trip to Santa Barbara to go to a conference for 
metal detector hobbyists.   
 
Jackson said, “I want to pay for you to take the trip. If you send me your address, I will 
send you a check for the cost of the hotel and registration for the conference”.  
 
Reba replied, “Thank you! I will register and book a room as soon as I get home”.  
 
A few days later, Reba decided she wanted to pursue her breadmaking hobby more 
than metal detecting. She signed up for a weekend breadmaking course and paid by 
credit card. Reba emailed Jackson a copy of the receipt for the breadmaking program 
and asked him to send a check. Jackson wrote back, “Breadmaking? That’s not what 
we agreed to, I am not giving you the money”.  
 
Reba wishes to sure Jackson to recover the $1,000 she spent on the breadmaking 
course. How would you advise Reba on these issues:  
 
1.​ What legal theories can Reba assert to recover the $1,000? 
2.​ How likely it is that Reba will prevail?  

******* 
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ANSWER OUTLINE 

Q1- Outline – Answer  

I.​ Governing Law 
a.​ Contract for a service is governed by common law   

II.​ Quasi Contractual Relief and Divisible Payments 
a.​ Parties may recover for parts of a contract   

III.​ Conditions – Time and Order of Performance 
a.​ Here, payment in two parts 
b.​ Failure to perform a matured obligation is a breach of contract 
c.​ Condition to act in good faith   

IV.​ Conditions of Satisfaction  
a.​ Personal taste: subjective, needs good faith, specific reason 
b.​ Non-Personal: issue is fitness, objective test assessing reasonableness 
c.​ Third Party: subjective, must be in good faith, specific reason   

i.​ Here, personal taste, but no specific reason  
V.​ Modification of Contract  

a.​ To modify a valid existing contract, new consideration required  
b.​ New consideration required b/c both parties had a pre-existing duty to perform  

VI.​ Defense: Duress 
a.​ Leaving a project half-finished, defense to contract formation   

VII.​ Restitution  
a.​ To avoid unjust enrichment to Ralph, he should have to pay for the first half of the 

work, but FB put possibly put Ralph in a position of duress which may make the 
second part of the contract non-enforceable  

VIII.​ Third Party Beneficiaries  
a.​ Can be incidental or intended  
b.​ Donee: a person who receives a free benefit, only has rights against promisor  
c.​ Creditor: a person whose debt is being paid, has rights against promise and 

promisor   
d.​ When a donee or creditor’s rights vest – when intended beneficiary knows of the 

benefit 
i.​ Here, Ralph is a creditor beneficiary but does not know of the benefit     

IX.​ Defense: Statute of Frauds 
a.​ A suretyship must be in a signed writing  
b.​ Contract between Ed and FB not in writing therefore not enforceable   



 

Q2-Outline – Answer  

I.​ Governing Law 
a.​ Common law applies to this situation that involved a service    

II.​ Two main theories for recovery   
a.​ Contract Law  
b.​ Promissory Estoppel   

III.​ Elements of Contracts: offer, acceptance, consideration  
a.​ Offer and acceptance: Met when Jackson offered to send the check and Reba said 

thank you  
b.​ Consideration: is a bargained  for exchange of value between the parties. Value 

exists when there is either a detriment to the promisor or a benefit to the promisee; 
however, past consideration is not sufficient  

i.​ There is no consideration for Jackson’s promise to send Reba a check 
because the payment did not induce Reba to find the ring, Reba had already 
founds the ring and given it to Jane and Jackson when Jackson offered to do 
something for Reba. 

1.​ In a majority of jurisdictions, there is no contract between Jackson and 
Reba because there was no consideration, and Reba will not prevail 

2.​ In a minority of jurisdictions, there is an exception that past 
consideration can be good consideration (“the material benefit rule”)  

a.​ A material benefit was provided by Reba to Jackson 
b.​ Reba’s can assert she did not intend her act to be a gift  
c.​ The promise is enforceable in proportion to the benefit received 

(was the reward fee of $1,000 reasonable?) 
d.​ Under this theory Reba could prevail   

IV.​ Promissory Estoppel  
a.​ A promise is enforceable without consideration when these elements are met:  

i.​ A promise 
ii.​ The promisor should expect the promisee would rely on the promise either by 

taking an action or refraining from an action  
iii.​ The promisee did rely on the promise and changed their position in reliance 

on the promise (Reba signed up for the class)  
iv.​ Enforcement of the promise is necessary to avoid an injustice  

b.​ Jackson promised to pay for Reba’s conference to compensate her for finding the 
ring, Reba said she would sign up for the conference and she signed up for a type of 
class thinking she could rely on Jackson’s promise to cover the cost. Jackson should 
have reasonably expected her to rely on his promise. Reba did rely on Jackson’s 
promise, although she paid for a different class than she said she would,      



c.​ Additional points for discussing if which class Reba took matters. Both were likely 
about the same cost or the breadmaking class may have been less expensive than 
the metal detector conference.    

  

 

 




























