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Question 1 
 

Wilma was outside admiring the very rare snowfall that the City of San Luis Obispo had just gotten. 
As she sat on her porch with a warm mug of mulled cider, she saw her neighbor, Pamela, going for a 
run. Pamela saw Wilma and raised her hand to wave to Wilma. As Pamela smiled at Wilma, she 
tripped over a piece of uneven sidewalk in front of Dennis’ house. Dennis was the neighbor across 
the street from Wilma. Pamela slammed down onto the concrete, and because of the slippery snow, 
slid headfirst into Dennis’ mailbox. Dennis rushed outside to help Pamela. As Dennis lifted Pam up, 
he could tell Pam was irate. Pam looked at Dennis, then at the large crack in the sidewalk outside 
Dennis’ yard, and said, “Dennis, I can’t believe you would let this dangerous condition on your 
property go on like this. I could have died! I might have a concussion! My friend is in law school, and 
she told me I could sue people over this. I am going to call my lawyer right now and I am going to 
sue you!” Dennis profusely apologized and brought Pamela a blanket and a cup of hot chocolate. 
Dennis then thought about the threat of a law suit and said, “Look, I know you are going to sue me. 
How about we just settle this right now. I have $10 thousand dollars in my safe and I can give it to 
you to settle this right now.” Pamela felt much better after Dennis’ kind behavior and the warmth of 
the hot chocolate. She said, “Never mind, Dennis. I know this wasn’t your fault. It’s the City’s fault. I 
was just angry. I can’t take your money.” 

The very next day, Dennis purchased supplies at the local hardware store and fixed the crack in the 
sidewalk. Two weeks later, Dennis received service of process. Pamela was suing him on the basis of 
premises liability. Dennis’ defense is that he did not have ownership or control over the sidewalk, and 
that the City should be sued instead. 

The following are proffers made during the trial: 

1)​ Pamela calls Wilma to testify that she heard Dennis offer to “settle the lawsuit” for $10 thousand 
dollars cash. 
 

2)​ Wilma would also testify that she saw Dennis leave his home, come back with materials to fix the 
sidewalk. She also saw him fix the sidewalk so that no crack was left. 
 

3)​ After Pamela testified as the final witness for the plaintiff, Dennis starts his case-in-chief by calling 
Charlie, Pamela’s former best friend. Charlie would testify that she has known Pamela for 23 years, 
and that Pamela has a reputation among her former friends for lying about the severity of her injuries. 

What objections could or should be made and how should the trial judge rule? Answer according to 
the Federal Rules of Evidence. DO NOT ADDRESS HEARSAY. 

****** 
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Question 2 
 

Officer Wix is a San Francisco Police Officer assigned to a special anti-fentanyl trafficking task force 
assigned to the San Francisco metropolitan area. For two weeks, in association with the FBI, 
California Highway Patrol, and California National Guard Counterdrug Task Force, Officer Wix 
conducted “controlled buys” in the area of Market Street and 8th Street, on the south side of the area 
commonly known as “The Tenderloin.” A “controlled buy” is the practice of an undercover agent 
using marked bills to purchase illicit drugs from drug dealers while under surveillance, allowing 
officers to make an arrest for drug related offenses. On December 7, 2023, task force agents including 
Officer Wix were conducting surveillance on Dario and saw him make multiple hand-to-hand 
exchanges, which they suspected were drug transactions. Officer Wix and his partner, Officer Unruh, 
were undercover, both of whom were equipped with hidden, body-worn cameras (BWC). Other 
agents watched the events unfold through binoculars from a nearby building. Officer Unruh 
approached Dario and asked for “some crack, Fety (the street name for Fentanyl), and some meth.” 
Dario took marked bills from Officer Unruh, walked to a nearby transient, dug into the backpack the 
transient was wearing, removed drugs, and provided them to Officer Unruh, as Officer Wix and other 
agents watched. After the controlled buy, Officers Unruh and Wix arrested Dario and found hundreds 
of grams of various drugs in the backpack worn by the transient and several hundred dollars in small 
denominations in Dario’s front pockets. Dario was charged with possession of sale of narcotics and 
sale of narcotics in California Superior Court in San Francisco where the California Evidence Code 
applies. On the eve of trial in state court, Officer Unruh was struck by a vehicle while pursuing a 
fleeing suspect and was later pronounced deceased.  

The following are proffers made during the trial: 

1)​ Officer Wix testified that his BWC was inadvertently covered by his jacket during the controlled buy. 
The prosecutor therefore produced Officer Unruh’s BWC of the controlled buy and sought to admit it 
during Officer Wix’s testimony. 
 

2)​ Officer Wix testified that the day after the arrest, he went inside the Chase Bank and viewed 
surveillance footage from the bank. Wix testified that he saw Dario repeatedly performing the sales 
by obtaining contents from the backpack carried by the transient prior to completing the sale, though 
Dario was not charged with these sales. Officer Wix never seized the surveillance footage from 
Chase, and it was deleted after 30 days according to the surveillance system programming.  
 

3)​ The prosecutor called Conner, a 7-year-old boy whose father sold hot dogs at the same corner as the 
arrest. Conner would testify that Dario had given the transient the backpack at the beginning of the 
night. 

***** 
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​Question 1 Outline​

​1)​ ​Settlement Offer​
​a.​ ​Logical Relevance​

​i.​ ​Tends to show Dennis accepted fault for the injury​
​ii.​ ​Conclusion: relevant​
​iii.​ ​Dennis should object​
​iv.​ ​Objection likely overruled​

​b.​ ​Legal Relevance​
​i.​ ​Since it may fall under impermissible uses of settlement negotiations, there is​

​substantial prejudice. Once that use is gone, there is little else it can be used​
​for​

​ii.​ ​Conclusion: likely excluded​
​iii.​ ​Dennis should object​
​iv.​ ​Objection likely sustained​

​c.​ ​Settlement negotiations (408)​
​i.​ ​Offers to settle cannot be used to prove liability for or invalidity of the claim or​

​its amount.​
​ii.​ ​Timing – there must be a dispute in existence.​

​1.​ ​Because Pamela said she would be suing, and Dennis responded​
​specifically to the idea of a lawsuit, courts would likely interpret this as​
​there being a dispute in existence.​

​iii.​ ​Dennis should object​
​iv.​ ​Likely sustained​

​2)​ ​Fixing the sidewalk​
​a.​ ​Logical relevance​

​i.​ ​Tends to show that Dennis had the ability to fix the sidewalk​
​ii.​ ​Tends to show that Dennis had control over the sidewalk​
​iii.​ ​Tends to show that Dennis’ liability (acknowledgement of the dangerous​

​condition)​
​iv.​ ​Dennis should object​
​v.​ ​Likely overruled​

​b.​ ​Legal relevance​
​i.​ ​There is one impermissible use: tendency to show liability​
​ii.​ ​There are two potential uses with probative value: ownership/control and​

​feasibility, but Dennis did not argue non-feasibility, so that leaves on.​



​iii.​ ​Thes two things are roughly equal, and so the result is likely no exclusion.​
​iv.​ ​Dennis should object​
​v.​ ​Likely overruled​

​c.​ ​Subsequent remedial measures (407)​
​i.​ ​Dennis should object under 407​

​1.​ ​If it is being use to show liability​
​ii.​ ​Pamela should respond:​

​1.​ ​It shows that Dennis had control over the sidewalk​
​2.​ ​It can show that fixing it was feasible​

​a.​ ​This was not placed at issue, and therefore unlikely a proper use​
​3)​ ​Pamela is a faker​

​a.​ ​Logical relevance​
​i.​ ​Pamela should object​
​ii.​ ​Has a tendency to prove that Pamela is exaggerating her claim against​

​Dennis​
​iii.​ ​Likely overruled​

​b.​ ​Legal relevance​
​i.​ ​Pamela should object​
​ii.​ ​Impermissible use: propensity; without the impermissible use, it is hard to​

​imagine much probative value, though students will get points for creativity​
​that is near the mark​

​iii.​ ​Likely sustained​
​c.​ ​Pamela should object to character evidence​

​i.​ ​General rule: character evidence is inadmissible to prove an act in conformity​
​therewith​

​ii.​ ​Is this character evidence: yes, reputation among Pamela’s former friends​
​iii.​ ​Is it being used to prove an act in conformity with the allegation?​

​1.​ ​Yes: This evidence would suggest that Pamela is exaggerating the​
​claim​

​2.​ ​No: Dennis’ defense is that he did not have control over the sidewalk.​
​However, if it is not being used for propensity, it likely lacks any​
​relevance.​

​iv.​ ​Likely sustained​
​d.​ ​Dennis should respond:​

​i.​ ​MIAMICOP evidence: unlikely that any exception is applicable, but students​
​will get additional points for any attempts that accurately align facts with rules​

​ii.​ ​The original objection is probably sustained​

​Question 2 Outline​



​1)​ ​Officer Unruh’s BWC​
​a.​ ​Logical Relevance​

​i.​ ​Tends to show Dario selling​
​ii.​ ​Conclusion: relevant​
​iii.​ ​Dario should object​
​iv.​ ​Objection likely overruled​

​b.​ ​Legal Relevance​
​i.​ ​High probative value since it shows the controlled buy​
​ii.​ ​Low to zero unfair prejudice​
​iii.​ ​Conclusion: likely admitted​
​iv.​ ​Dario should object​
​v.​ ​Objection likely overruled​

​c.​ ​Identification/Authentication​
​i.​ ​Evidence must be sufficient for a finder of fact to determine the exhibit is what​

​it purports to be.​
​1.​ ​Officer Unruh is unable to testify and therefore do the​

​identification/authentication​
​2.​ ​Officer Wix saw the transaction, and is therefore able to authenticate​

​the exhibit​
​ii.​ ​Dario should object​
​iii.​ ​Likely overruled​

​2)​ ​Chase Surveillance​
​a.​ ​Logical relevance​

​i.​ ​Tends to show that Dario was in control of the backpack​
​ii.​ ​Tends to show that Dario was selling narcotics​
​iii.​ ​Dario should object​
​iv.​ ​Likely overruled​

​b.​ ​Legal relevance​
​i.​ ​The probative value is high since it explains the relationship between the​

​backpack and Dario, since Dario could argue he was not in possession of the​
​narcotics​

​ii.​ ​The fact that the other sales were not charged may confuse the jury, and​
​students would do well to object to the additional sales as “inflaming the​
​passions and prejudices” because fentanyl is so dangerous and this testimony​
​would show multiple other sales​

​iii.​ ​Potential for both elements with regard to propensity, which goes to unfair​
​prejudice, and MO, which goes to probative value​

​iv.​ ​Dario should object​
​v.​ ​Likely overruled​

​c.​ ​Secondary Evidence Rule​
​i.​ ​Dario should object​



​1.​ ​Oral testimony of the contents of a writing is inadmissible to prove the​
​contents unless the original or otherwise admissible secondary​
​evidence has been produced.​

​2.​ ​The surveillance footage is a writing under the rule.​
​3.​ ​Officer Wix did not seize the footage and therefore it is not available for​

​production​
​4.​ ​Objection likely sustained​

​ii.​ ​Prosecutor should respond:​
​1.​ ​Destroyed by no fault of the prosecution​

​a.​ ​Likely rejected, since the failure to seize the evidence led to its​
​erasure​

​d.​ ​Character evidence​
​i.​ ​Dario should object to the use of evidence of Dario’s prior activity as​

​impermissible character evidence (propensity)​
​1.​ ​Character evidence may not be admitted to prove an act in conformity​

​therewith​
​2.​ ​To the extent that this evidence is used for propensity, it should be​

​excluded.​
​ii.​ ​Prosecutor should respond: This shows Modus Operandi (MIAMICOP​

​factors), showing that Dario was using the backpack on the transient to store​
​the drugs​

​iii.​ ​Likely ruling: overruled​
​3)​ ​Conner’s testimony​

​a.​ ​Logical relevance​
​i.​ ​Dario should object​
​ii.​ ​Tends to prove that Dario was using the transient to hold onto the drugs and​

​obtaining drugs from the backpack for sales, which in turn demonstrates MO​
​and consciousness of guilt​

​iii.​ ​Likely overruled​
​b.​ ​Legal relevance​

​i.​ ​Dario should object​
​ii.​ ​Dario could argue that the act of using a transient to engage in drug​

​transactions will enflame the passions and prejudices of the jury; students​
​who make additional, cogent arguments will be awarded higher points​

​iii.​ ​Likely overruled​
​c.​ ​Dario should object to competency​

​i.​ ​Presumption of competency​
​ii.​ ​No age in which children are presumed incompetent, but they present unique​

​issues​
​1.​ ​Students should point out the fact that Conner will likely need voir dire​

​as to his competency despite the presumption​
​iii.​ ​Likely overruled because the facts elicited from Conner tend to suggest his​

​ability to perceive and understand reality, but students would also be correct if​



​they think there might not be enough information to conclude and provide a​
​conclusion that depends on Conner’s answer to the voir dire questions​




































